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PREFACE. 



1 HE Editor of the following case, having • a 
short time since laid before the public A Sketch of 
the History of Boroughs, with the view of drawing 
general attention to the consideration of that 
important subject, without at that time entering 
minutely into the technical detail of authorities 
applicable to it ; is now induced to print a report 
of the West Looe case, for the purpose of proving, west Looe, 
by facts, some of those points which he has before 
rested upon assertion alone ; and of establishing, 
by the actual histor}'^ of this borough, that which 
some might otherwise be inclined to characterise 
as merely theoretical. He is, indeed, the more 
disposed to niake this attempt, because it is easy 
to call unpalatable truths theories ; and many are 
too prone to adopt such suggestions without in- 
vestigation, rather than enter upon a novel, arid 
perhaps uninviting, inquiry. 

It should be added, that the circumstances History of 
which will be detailed in this case are by no means rotgh»r 
confined to this borough alone. There are many 
others whose records, if properly investigated, 
would produce the same evidence : and the Editor 
has no hesitation in sayings that he has a firm 
belief that if the records of the several boroughs 
and corporations in England were duly investigated 
under such a commission ""^ sanctioned by the legis- commission 

' to inspect 

'. The records of corporations are as mtich the property of the ^*^**' ^^'' 
public,if not more so» than the charitable iiinds, which have been 
the subject of inquiry ; and no interest can be more dire^ct than 
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lature, as that under which the public charities are 
now examining, there would be no difficulty in 
establishing as well the parliamentary, as, the muni*- 
dpal history of thfn)^ upon the dearest and most 
convincing grounds. 
gj^ The Crown Office would also be found to contain 

procmdings aiid affi^vit^ which woi^d ilUistirale 
^e history of ipost p^ tl^e bprpimgh^ \n Snglaiid : 
and there is little 4oubt th^t if the saq^ inquiiy 
^^e pur9U€4 ip Scotland, Ireland, imdWalw, th^t 
the institution c^ th)^ ^^^f^QMgh? might be trapeil 
to the ^me comwm mmfip V^i be e^pl^ned by 
t)i^ ^v^B laptory. 

I^ however^ such a iqe^sHre should be adopted, 
it would be desirable that it should be effected 
wijdio|iit delay* afs it iijf well known that the records 
of ff^any boroughsi whether by d^ign or accident, 
have been defi^royed i and that* in some cases* so 
effectually^ that the traces pf their ancient condi«- 
tioii, except as far as they ca|i now be illustrated 
hy the general hiatpiy of th? cpimtry, have l^en 
totally obliter^d. There 19 no doubt that a 
siniilar course, if npw adopted, flught ea^unge for 
ever that historical inforaiAtWPi which, 9t ihe pre- 



tb^t which the public has m tb^ due eierciae of Ae privileges of 
boroughs and corporatioQs» partif ula^y as fi^* as r^rfla thp e^c^ 
Uve fiunchise ; by the exercise of which, those who l^gi8late for 
the whole united kingdom, are, from time to time, appointed. 

This Frefiace was in th^ press before the notice of Lord John 
Russell's motion for a pQ^lmittee was given : had that metioa 
been adopted |iiy the house, c^i^ eitep|l^d tq tj^ fefnrds of the 
boroughs, it would ip a great degree bf^v/e anyyeted the object of 
the proposed commission : an4 the Editor ventures to affirm, 
that reform of parliament, as far at least as it can be carried 
under the law as it now stands^ and wbicb would probf^bly be 
almost sufficient to satisfy all moderate and rem^pp^b)^ pmo^^ 
would have been at onoe effiscted. 
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dtot moimiit, 19 easily #it^ t(ie rieiadb of th«r 
puUic; BXid if this opportunity bn idloni^ to 
escape, these documents if^ay be lost for evdf. 

It is too obvious to reqaird obs^rvatiofi, that if 
the legidature should interfere in the manner sug^ 
gested, it would be neceiiiury that some provision 
should be made, by bea;vy punighmenti to prevent 
the dertruction of d^dcument^ so intet^sting atid so 
impwtant to the public. 

The £dit€M? is eneeuraged in the pttrsuf t lie had 
eatwed upon, and entertains conridereble hopes 
that the view he has suggested of this subject may 
be brought to a practical apptioation, ftiom the 
kmmledge he has of the veA opiniofis, upon 
this point, whieh are held by many persong 
of high rank and estiaiaftiofi« He trusts he is 
guilty 1^ no indecorum when he states, that upon 
the bearing of the ZmoerMss «eafi» beft^e tke^ 
council, Ihe L^rd Cfmncelhp stopped the advocate^ 
wtK> was arguing on. the andent right of inhabit 
tants to be burgesses, by saying, that ^< there v/wiA 
^ be no didicidty in shewing, that anciently all the 
*« inhabitants of the^eiirerai borougbs in Englandand 
f* Scotlapd were th0 bntgess^s.^^ If that be the case, 
there is little further difficulty in this importanf 
question ; because dtt the other poinds neeessary to 
support the view here taken of the subject may be 
made out by clear and indisputable authority. 

It has been said, th^ however amusing re* 
searches of this description may be, they have little 
connection with the present oongtitution of parlia- 
ment. No doubt svich an impression is very gene- 
ral on the first view of the subject ; but the Editor 
p^sfti^de* hirpself it vill be fpiiw}* upw dpsier in- 
vestigation, that this assaticm is without founda- 
tion. A practical view of the subject was that J!^/^['*'^ 
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Boroughs 
fint sum- 
in oncd* 



which he contemplatedy aod if his attempt has not 
that character^ he admits he has altogether missed 
his object 

To the inquisitive reader, who has curiosity 
enough to enter upon this investigation ; and to 
the real constitutional inquirer, who is unwilMng to 
rely, on bare assertions, but is desirous of consider- 
ing the subject with that attention which its 
general importance demands ; a short examination 
of the most general opinions upon this part of our 
history may not be unacceptable, as a preface to 
this report. 

The period at which burgesses were first sum-^ 
moned to parliament is now, generally, fixed^ and, 
probably, with sufficient accuracy, in the 49th of 
Hen. III., when they were summoned for a parti- 
cular purpose only, and seem to have been dis^ 
continued till the Sdd of Edw. I., from which 
period, with occasional interruptions, during times 
of internal commotion or rebellion, diey have 
^een summoned to the present day. Different mo* 
tives have been attributed to the crown in claiming 
the attendance of burgesses in parliament ; but 
they are immaterial to the present inquiry ; as 
wdl as the circumstances which are said to have 
created, at that time, a necessity ibr taking that 
}>rudent step. It may, however, be observed, 
that it has been affirmed without sufficient autho* 
Increase of nty, that the increased opulence and importance 
of the towns were the cause of this innovation. 
On one occasion, indeed, the mercantile towns 
were summoned to settle the staple^, but they were 

^ 27£dw.III., 37 cities and boroughs, besides London and 
the Cinque Ports, were summoned by special writs, and not 
by the usual precepts, see 2Prynne, B^P.R. 95, 96, 97, 9S; 
And 14 Edw. III. Southampton, Dartmouth, Exmouth, Portuan, 
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subsequratly omitted ; which seems to affi>rd a de- 
cisive inference, that it was not in consequence of 
their being trading towns that the boroughs were '^'^' 
summoned to send representatives to parliament. 

Again, it should be remembered, that the knights 
for the shire were summoned only a few years 
earlier than the boroughs ; and the ground 
which is above assumed for summoning them, 
namely, the increase of their mercantile import^ 
ance^ could not apply to the counties at large : 
trade, therefore, was not the moving cause (as 
has been suggested by Dr. Brady) for boroughs 
returning members to parliament ; but some other 
reason more consistent with the previous summon- 
ing of the knights, must be searched for. The 
history of those times, as well as the progress of 
our legal institutions at that period (perhaps the 
best index to the real course of events in the early 
history of any nation), will furnish us with a 
reason at least as probable as that stated by 
Dr. Brady; and perhaps the true one, because it is. 
more consistent with the previous summoning of 
the knights of the shire : nothing being more ob- 
vious than that if the knights of the shire attended 

Looe, Faws, Melcombe, Plymouth, Pool, Teignmouth, and 
Wayoeflete, were summoned by a writ tx> send three or four masters 
of vessels, or others of the town if there were not sufficient mas- 
ters of vessels, to a council at Westminster, to treat with the 
King, or with others of his council, upon certain matters relating 
to the King and his honour, and the defence and preservation of 
the realm, and the shipping thereof. And writs for the expences 
of these persons for 44 days, are given in the 4th vol. of Prynne's 
Parliamentary Writs, p. 186, 187, 188. It should be observed, 
that all these are port towns ; and that the greater part of them 
were not then boroughs, although some have since been made 
so.' Southampton, and the other places which were then bo- 
roughs, seilt two members to parliament, besides those mas- 
ters of ships at the same time, 
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in ptriiamiftift, mA the iishabit^iitir of t^ tonnty 
St hatgB paid tbi$ €xpeaee» of thdf ttetefidaiice» 
fuch n state of thitigs wouk) dpeedily poitit otMi, fts 
wdll to the governtAidfiit, «» t^ the iiihabitatits of the 
<5iHnities, the propriety anfd jtistice <:if the boroughs 
in Kke manner i^endiiig' afiid paying representatives 
fbir their eommunities : and as they enjoyed elc- 
ehxaxte privileges, which they then annually claimed 
hefere the justices in ^re, it was but reasoiiisable 
that as long as they claimed those privileges they 
should bear, in return foir them, their share <^tbe 
common burdens i^astained by others. 
wb^ri^oi^- The mean^ of beoommg Ji^ee, and of getting 
emancipated from a servile station, being so nume- 
rous during the Saton periods of our history, and 
so much encouraged under their laws % the num* 
bers of freemen, or Kberi homines, constantly in- 
creased. Nor did the severity of that feudal 
system, which was rigidly inforced by William the 
"Conqueror, and his successors, prevent the fturther 
increase of their number, as may be seen by the 
traces of that prrvilege to be found in Glativille 
and Braeton. Hence, in the reign of King Jbhn» 
and still more in that of Hen. III. and Edw. I., we 
find that the number of freemen was so great that 
they became a considerable balance between the 
King and the barons. It is not, perhaps, an un- 

"" Thus, in the Uws of Ina, which are the earliest Saxon laws 
we possess, the 3d seedon dkects, that if a servant (]^eop nion» 
»ervus. — Soraner — laborator. — ^Anglici, labourer.)— work on aSun-r 
day by order of his lord> he shall be ff ee : one fact at least, decisive to 
shew that it was not necessary for a person to have a grant of tand,, 
lind to be a freeholder in order to be a liber homo,, or freeman* 
Again, the 11th sect, of the lawa of Alfred, provides that if taxy 
'person buy a christian servant, he shall serve six years ; but in th^ 
seventh he shall be manunutted. 
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stane««» th^ Kkifg ttdght haV6 heett dittp&i^ it^ 
a%€^6 tb the fi^ettaetf some partidpation oi^ hia 
p6wef y with which they wete lesd fikely to cope 
ihkn the barons : from this feeli^g^ probably, arose 
fbe diilpoi^ttion in tJie cro^n to increase the power 
of the freemetL But^ be the caose or motive what 
it tuafy, tb^ fatet.is^ ktdi^Uble, that about thist 
time matty charters were granted by the Kingy 2^^/' 
aind some iloble& exerefeiiig regai rights, confeiting 
the prlvitege of free boroughs, and by tliat means 
siill further iaereasing the number of freeiiften. 

Hie UHeri hemnes^ as well in the countiesL at ^'^"V|^ 
latrge, as m the boroughs, becoming thus more 
Mfmerousf, the knights of the shire, and the bur- 
gesses from the boroughs, "wete admitted into a 
share of the legislative power, either by the po- 
licy of the King alone. Or, perhaps, also at the 
demand of the people, as a restoration of part of 
thfe Saxon laW9, so much revered by them ; and 
under which they hald a m^re considerable share in 
making and admrnistering the la^s than under 
tike Norman feudal system* The increase of 
commerce, no doubt, assisted in bringing about 
this' greait change, and in gradually {»:eparing the 
progress to it : but the point here intended to be 
disputed, is that which is urged by Dn Brady,. as Bndf. 
well as more modem writers, that the representa- 
tion o£ the boroughs in parliament was the conse-* 
quence of conimerce aione ; and that the b(Mtmghs Tndt. 
had theh? origin in trade. To negative this asser- 
t^n, considerable reliance is placed upon the his- 
tory of West Looe,r and many other boroughs ; 
indicating that their origin was ratiiw connected 
with th^ purposes ot pdBce thaa of trade^ which 
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can be clearly traced in our Saxon laws, and even 
in those which followed the Norman conquest. 

The cities have been mentioned by modern 
writer^ as if they w§re a separate class, distinct 
from the borough : but it is well known that all 
cities were originally borou^s \ and subsequently 
acquired the appellation of cities ; so that, in fact, 
the question must always resolve itself into this one 
point alone, what was anciently a borough ? 

The writers who have treated upon this subject 
appear to have left it in much doubt and 
indistinctness. It seems as if it were assumed, 
that boroughs were first created when their bur- 
gesses were first returned to parliament ; but 
it is notorious that boroughs are mentioned in the 
earliest records we have, and that there appears to 
have been np period in our history, to which any 
document reaches, in which the traces of bo* 
roughs are not to be found. 

Much, has oflen been said as to the power, sup- 
posed to have been assumed by the sheriff, of 
summpqing many places which had no charter of 
incorporation. If by that term is meant such 
charters as have been commonly granted in the 
later periods of our history> l^e answer to it 
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' Co« Lit, 109. a. — '* Ofburglis, some be incorporated and some 
not ; and some be walled and some not. It was in former 
times taken for those companies of ten families, which were 
one another 8 pledge ; and, therefore, & pledge is in the Saxoa 
tongue borhoe, whereof some take it that a burgh came '^ 
whereof also cometh headborough, or borrowhead, capitalis. 
plegius, a chiefe pledge ; viz. the chjef man of the borhoe, 
whom Brae ton calleth frithburgus ; and hereof also cometh 
burgbote, which, as Fieta saitb, signifieth quietantiam reparar. 
tionis. raurorum civitatis aut burgi. 
** Every cityi « « burgh, but every burgh is not a eit^^*^ 
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18^ that some of the boroughs, which retujrned 
members in the reign of Edw.L, IL, andllL, 
and Richard IL, were not then incorporated ; 
nor will any trace of the modem lay corporations 
be found before the reigns of Hen. V. and VL, 
and Edward IV. If, on the other hand, it is meant 
to be asserted, that the sheriff, at his mere willj 
summoned any place, whether incorporated or not, 
and even if it were not a borough, it is conceived 
that it would be difficult to shew such an in^ 
stance ; for no trace of such a circumstance ap- 
pears ; and the very words of the writ, which re- 
quire the return of two burgesses for every borough, 
afford a strong inference against such a supposition ; 
because it cannot be imagined that Imtgesses could 
be returned from any place but a borough. 

Corporations having the power of holding ^^J2f"* 
lands, became more numerous after the reign of 
Henry IV. j probably from the doubts which then 
occurred in the courts of law, whether inhabitants, 
not incorporated had the ppwer of holding lands. 
The ecclesiastical corporations had, before that 
period, held tliem to a great extent ; and had 
maintained their possession, notwithstanding the 
many attempts that were made to deprive them 
of them ; or, at least, to lessen their power of 
future acquisition. But the lay inhabitants of bo- 
roughs, not being incorporated communities^ their 
right of holding lands was disputed;, and charters, 
of the crown, incorporating them, and includii^ 
licences of mortmain, were granted duriqg that 
and the succeeding reigns; and, in that of 
Henry VI., , they had become numerous*. After 
the conflicts between the houses, of York and 
Lancaster, in ^ the first year of the reign of !E)d- 
ward IV.^ a statute confirms all the corpora- 
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iA6n$ e:dstht^ tindw H^ttry VL Mtttty of tlieitf 
ho^F^t^^r^ pfttrtididitflV thos^ eieiAbd hef6t^ the 
felgtt <Jf Edited I V.,' were <<f a v**y dafefeht A- 
Mk'ij^tftt firoifi tbbiM itubse^u^iitly gr^ifitefd', aMd 
HOW M i^revalent ; be&rg fittte mdi'^ thiaiil ebdfter^ 
^ m^e inco^t^loa, giving the {ifohv^r of bold- 
itig IsiBddi ^i¥d in ve^ Utile degree iffbtting aity 

Ste«te4 dthei^ *f polfee or goveTttmefit. Still 
s did ther^ (mrp^rt t& interfere With the poWei" 
of making burgedte*, or of retuiWing ttember* t6 
pialimi^t : the fim ehartet^ hefting that q[uei^ 
tidn>, b*ihg thdse 6f Lu^c!^ and Wenlo^k, i4 the 
bftgiiitting of the reign ^ Eidward IV. j who, beiWg^ 
inxiotis to *e«re his* ttewly acquired crowii by 
louring the a^berende of those ptisans \Hio ha^ 
assisted him iu ot>taining it, rewarded their ser-^ 
viees by the most liberal conee^iftiond to them. It 
appears also, by ^e iieeital of the statute 1 HemTiL 
ehap* 2., that Edward IV. hid ereiMed many de- 
iihM»f fUid, &oitt that titnie, when the jurist 
diction of t^e 2^ was in a great Mealsure 
transferred^ to the ses^n^^ a new class of corpo^ 
rations . spi^ang Hp, which have by degrees grows 
t0 their present iltate ; some under the sanc^on of 
modern eharters* grafnted to* them, but many of 
them by mere vsurpdUtyrt and gradual assump^oft' 
of authority. 
gjTw*ti<a It ishould, indeed, be observed, tiwt d« present 
i^slem of corporaltionf law is, eomp^ratively impede- 
ing> of modern origin : few of the calces on which' 
it turmrt tf e^ so e^fy, ^d probably nof^ befbre, 
the reign of Queen Elkabeth. Many o^ thoise 
which follow thiElt peri^dd, unlike the decMons of 
the co<irts at the sdme thne upon points eoiinectecf 
with oar ^omnion kw, are determined npon mt* 
camkx dbd imsaieiftf actei^y grounds : nor w^s it MI 
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Lord MaMfleild presided itt fh6 court of ISng^ft La. m«m. 
b^ikdi &ttt the iMtr of oofpot^tiolis was pttt tqpM **^ 
any fiiod or skHMd |iriiici|>tes ; and k is weH kiioim 
that there are still many fKaiits lehUkbg to it tm- 
scfttled^ 

A conjecture mAy h«ro be excused as to the ongin or 
^gtn of questio^ omMcted with trade and ap^ ^'^' 
jprentkeikipf^ being inteHoiixed with questions of 
burges^ship j which may also further satisfactorify 
shew that barMghs were dietinet Jrom corpora^ 
tions. 

By the statute 14 k 15 Hen. VlII. c. C, which 
is in furtherance of the 1 Ric. III. c. 9m ^ strangei^ 
^< bom out of the King's obeisance are {m>- 
<< hibited from taking any apprentice in any 
<« manner of handicraft, who was not h&m wilhiii 
^ the King's obeisance ; and sueh straiiga^ are^ in 
*^ London^ put under the search of the ^wdens and 
<* fellowships of handicrafts within that city ; and 
<* the wardens and mas[ters of feiOowsb^df of handi* 
'^ crafts witMn any city, borough, vr ionm eetpd^ 
*^ rate where^ such wardeiUs happen to be ; and, iit 
^ such boroughs and towns corporate wl^ere no 
^ such wai^dens are» the bail^s or gwemors of the 
^* said boroughsortowns shall have that authority.'' 

The Editor is strongfy £^osed to think, tiiat 
from this same source arose the adnussiens ^ traders 
and handkrqfitsmen, which are to be met w¥^ in 
niany corporations about the reign of Hesiry VIIL ; 
attd also the questions as to* apprentieeshipe ocqar- 
ring soon aft:er that time^ 

itk this stotute towns cefporate are treated as 
distinct from cities 3,nd boroughs^ ; and both the 
latter are recognized as sometimes having masters 
and wardens of fellowc^ps, and s^netimes riot ; 
m which latter case the interftirence df the mayor 
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or t>ailiif is authorized : which accounts for the 
mte]:po9itiQn of those officers, (as often occurs) in 
the adnussion of handicraftsmen and inrolling of 
apprentices ; and^ perhaps, for the use of the terms 
foreigners and strangers^ which are found so 
frequently in corporation books. The statute 
21.Hen.yiIL c. 1 6. further explains the swearing 
in of such persons; as it subjects them to the 
same charges as the King's subjects, and re- 
quires that they should take the oath of alle- 
giance, 
"fi"*"*^"* From the 1« Heij.VIL c. 5. it appears how early 
these fraternities had increased in numbers^ 
and how early they began the exactions which 
their successors have so strenuously followed up. 
This statute. recites "the petition and complaint of 
"the merchant adventurers of England, that the 
•^ fellowship of the mercers, and other merchants 
" and adventurers, dweUing and being free within 
f ^ the city of London, by confederacy made amongst 
" themselves^ of their uncharitable and inordinate 
" covetise, for their singular profit and lucre^ con- 
" trary to every Englishman's liberty, and contrary 
" to all law, reason, charity, right, and conscience, 
" among themselves, to the prej-^^ice of all English- 
" men, made an ordinance and constitution that no 
" Englishman, resorting to the marts, should buy or 
<< sell there, except he first compounded and made 
^'fnewith the said fellowship and their confede- 
" rates, at their pleasure; which fine, imposition^ 
and exaction, at the beginning, when it was first 
taken, was demanded by colour of ajratemity qf 
St. Thomas qfCanlerbury ; at which time, thefne 
" was but half an old noble ; and so, by colour of 
'< such feigned holiness, it hath been sufiered to 
" be, taken for a few years past, and afterwards it 
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*^ was increaised to 100^. Flemish ; and now they 
•* take of every young merchant being there, at 
<^ his first coming, a fine to suffer him to buy and 
** sell his own proper.goods ;** which by the statute 
is prohibited for the future, and no fine beyond ir 
certain sum is to be taken of any liege subject for 
buying or selling. Here the origin and progress of 
the usurped rights of those fraternities are clearly 
described. 
It is observable how strong a resemblance. Finwonad- 

^^ mission. 

the more modern usurpations of corporate bodie»> 
in demanding Jines upon the admission ,of free- 
men, have borne to this, their original; and it 
is singular that corporations should, in modem 
tithes, have used this practice of demanding^n^^, 
and of arUlrary adnUssian into their bodies, from 
those fraternities % to the exclusion of the pre* 
sentments of the jury of the leet ; when, perhaps, 
those very fraternities were themselves imitations of 
the leet. For, in the laws of Edward the Con- 
fessor, and William the Con(g[uer6r, those who 
had given pledges to the King and to each other 
in the folkmote, who were required to be. all 
the freemen (quisquis liber homo), were directed 
so to bind themselves together, " quasi con- 
** jurati fratres.*' Nevertheless the fraternities Conjuratf 
referred ^o by the statute of Henry VII., had 
nothing to do with the boroughs j they were ex- 
crescences from them, and did not . partake of 

« It would have been desirable for the committee of elections 
who in 1 723 decided that '* the right of voting for W^Jh was in the Wells* 
^* mayor, masters, and burgesses, and in such persons as by the 
*' consent of the mayor and common council are admitted to their 
*' j&eedom in a^y of the seven companies in the said city, being 
** th<^reunto entitled by birth, servitude, or marriage," should 
have considered these statutes bej&)re they adopted such a right 
of election. » 
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15 Hen. VI. their nttuie^ as majr be sera bjr the 15 Hen^VIi.^ 
c 6. ; which states^ that '< the matters, wardens, 
and ^eogle of many guilds^JraternitieSf and ether 
companies cqrporatep by colour of rule and go* 
^< vernance to them granted by letters patent c^ 
^ divers Kings, made among themselves ina^y un-- 
<f kmfiil and waremonable ordinances for th^ omi 
*f singular pr^t, and to the conmon hurt and 
" damage of the people ; and they are thereby 
** restrained from making any ordinances for the 
«^ futuire, but by the advice of the jusUces of the 
f' peace, or the chief governors (^ciiies.^* And the 

i9Hen.vii. 19 Hen^VIL c. 7-^ reciting the above statute, wd 

""* ^* that it was expired ; and that ^ divers prixtate 

^' bodies corporate mthin cities, tawnsi and IfQ^* 
^^ roughs^ had since masde mwiy ordinances ;" se-i 
enacts the former provision, requiring, in addif 
tion, the sanction to the ordinances, of the cha]9>^ 
celior and judges. 

It is an obvious inference &om these statutes^ 
tfaiA these guilds ^x^fratemities had nothing f^her 
to do with the eiHes and boroughs, than that acci^ 
dentally some of thffls were held mthin thosa 
places ; but thj|t they had no o^h/&p conneM^tioh 
with liiem9 and were no part i^ the poUce or muiu^ 
eipal establishment of those places^. And, ajtfaough 
the next ^;atute, as to shewage and scaa^age^ 
speaks of cities and boroughs as claiming certain 
privileges, and refsrs to sqme of them as being 
cqrporftt^ ; yet, as it mipptjioTis dtie§j^ boroyghs^ 
and towns corporate^ it is clear that being cor^ 
porate was not the characteristic of either of 
them, but an additional accident. 

2tH.vni. Qn the statutes 22 Hen^VJIJ, a 4. »nd the 

siH.viii. ^ ife».vm, Q,&,, which pa*»4 te rmrm m^ 

other illegal ordinance of those guilds^ thai irja* 

6 



P R E r A B. X9 

pr^mtms fboijild ptfiy a fiiK^ 4W tiieir entry, Hut 
^w^ obvervAtipn iQay be mide* And i^lao on the 
16 Hen. VIIJ. c. 16„ for further regulating the 
mystery of worsted .weavers in NonmcK l4ff^ 
4Qd Gr^^t YarmouA. 

The st^tut^ 34 & 3$ Hen. VIII. c* 18. prohibits 34 ft as 
^nyjQreign^ from buying and gelling in the city 
pf Gmtm'bwyf if npt free of it, without the lir 
cence of l^e ipayor. 

It has bee9 often said, the ahaiff had a d&* ^^^* 
ereiSm in determining to what borougha he should 
4ire$$t his pr^jppt : an assertion more easily oiade 
^hffpi supported* The writ gwe him no discre** 
4Km : but cpqoim^nded hiin to summon two bur« 
gpsses frpin ef^ery borough^ ^ 

It may, hQwever, be contended, that he was to 
d^te^mine ^hat places were to be considered M 
boroughs : which q^tainly was the K^ase^ But be 
ifi^^s to make th»t deterlni^atiQn, like aJl otk^% in 
the discharge of his n^inisterial duties, aeoording 
totl^e^^ whejther tb^ were borou^a or not) 
fXkd iinder the responsibility attiiched to his office^ 
J^any checlfs existed at the time^ of which we are 
*pe^i^ to iBSTjfj? ^he dije e^erfise pf this milWt 
terial duty- The wages: of fcnights ^^ burgeasea 
were then paid by the electQfrs j and the inhabitanta 
<%f evejy hoi^^gh sending their own members to 
p^rlifi^ent, we^re exempted from contributing to 
the SJ^pences of the knights of the shire. There 
yras, cansequ$m))ly> a direct interest in the inhabi* 
timts of the county ^t large* to pirevent the sheriiST 
fyon^ sumnaosing>9sy places tlmt realty were net 
hqrougl^^. And m ihg o^er h^d» it may be pre^ 

' T^Ms, vp. Oie MiH>t}ni« Forte ci^ae, b 1 628, it was eixptetdf laid 
dpiwn by Ibe oiMnmitleo, %hvt by the writ every anmni Iwnough 
ought to send biivg^9^. 
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suined, that boroughs anxious to preserve their 
privileges, woiild have been interested to secure 
their being summoned : or, if they were disposed 
to abandon their privileges, as they often did, 
their interest then would have been to avoid the 
contribution to their own members^ which would 
be assessed upon«a few individuals in a limited dis- 
trict ; and rather contribute with the inhabitants of 
the county at large, where the proportions to be 
paid by each individual, would be less. 

conflictiag It is clear, that no power is likely to bfe exer- 
cised with so little abuse, as that, which is neces- 
sarily kept within its due bounds, by the conflicting 
interests of the persons submitted to it. Hence 
there is strong reason to believe that the abuses of 
the sheriffs, though some no doubt existed, (as seve- 
ral statutes testify), were not so great in this respect, 
as many authors have hastily assumed. 

Upon a more minute investigation, it will pro- 
bably be found, that many places which had pre- 
viously returned members to parliament, ceased to 
do so, on account of their having neglected to ex- 
ercise their privileges, or to claim them before the 
justices in eyre : or 'on account of their being 
unable to pay the wages of their members, of 
which many instances are on record. ' 
' The many boroughs mentioned in Domesday, 
which are not afterwards found to return members 
to parliament, would afford a strong confirma- 

Priviieges tiou that they might, and did lose, their exclusive 

lost 

privileges; upon which the sheriflfs jurisdiction 
over them revived ; and they became members of 
the county' at large. At aU events the arbitraiy 

K See post, in the Appendix, Charter ' of Rich. It. in the ^h 
CoJciiester. year of his reign, (1383), to Colchester, exonerating the borough 
from returning members to parliament for £?e years. 
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power of the sheriflFin this, respect, must have been 
of short duration, as any misconduct in him was 
expressly guarded against for the future by the 
stat. $ Ric. II. stat. 2. c. 4. ■ 

This supposed misconduct of the sheriff has, Misconduct 
therefore, probably been exaggerated, and the in- exagsented. 
ference, that it was from this cause, that many 
incorporated towns did not return members to par- 
liament, is either unfounded, or loosely applied. 
If it mean that places which were boroughs in pwcon- 
times before they were summoned to parliament, roughs. 
do not now return members, the answer is, that 
they ceased to be boroughs in the manner previ- 
ously stated before the reign of Edw. I., when bur- 
gesses were first regularly summoned. If it mean Right can- 
that places which were then boroughs, and returned ^^ ^ *°^' 
members, have since ceased to do so, the answer 
is, that they neglected to return them when sending 
members to parliament was esteemed a burden. 
If they continued to be boroughs, although 
the sheriff' omitted, . even for centuries, to sum- 

• • • 

mon their members, it is the clear law of parlia- 
ment, that a precept ought, nevertheless, to be 
sent to them ; because, the public having an in- 
terest in their returning members, they cannot 

« It is, perhaps, worthy of remark at the present time, that it Population, 
seems not only to have been the implied condition of returning implied con- 
members to parliament, that there should be some considerable turning 
portion of the community to return them ; but it also appears to «n«nberg. 
have been the practice, when the papulation of any borough was 
reduced so low that it was unable to return or pay its members, 
that the sherifl' omitted to send his precept there : which, upon Suggestion 
principle and precedent, would warrant a statute to take from ^°^ statute. 
those boroughs, in which the population is below some specified 
number, the right of returning members to parliament. 

b 
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U>se it by disuse. ^ Or, if it is merely meant to 
affirm* that there are incorporated towns, which do 
not now return members to parliament, it will be 
found, that they never were boroughs ; and that 
they have been incorporated, in comparatively 
speaking, modern times. These places prove that 
it was not in right of their corporations^ that 
boroughs sent members to parliament: which is 
further illustrated by the fact, that there are 
pl^^ces which are boroughs, and incorporated, 
where the corporators have, as such, no right to 
vote. * 

Another opinion adopted by many writers is, 
that the parliamentary boroughs were the ancient 
demesnes qf the crown : but it would not be dif- 
ficqlt to shew, that boroughs being held in an- 
cient demesne, had not, in fact, any thing to 
do with the question of their sending burgesses 
to parliament ; and had still less connection with 
the present burgage tenure boroughs. ^ Indeed it 
may be proved, that the exercise of the burgage 
tenure right of voting is as great an usurpation as 
the corporate right. 

As to the ancient demesne towns, it may be 
observed, that there are many boroughs men- 
tioned in Domesday, which were not in the hands 
of the crown : and there are numerous instances of 
towns which were the demesnes of the crown, 
not being boroughs. Again, the earliest charters 

k Vid. post. — ^The cases of Agmondesham,Marlow, Wendover, 
Hertford, Weobly, Milbome Porte ; and the observations here- 
after made as to the prevailing notion that this franchise, or more 
properly serbice, can be destroyed by disuse. 

1 See as to this point, post, comment. 

^ See also appendix— -Southampton case^ 
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contain grants that the place mentioned shall be a 
free borough, and add, that it is held of the King, 
as if that fact was quite distinct from the former; 
and there are no expressions to shew that either 
was the result of the other ; or that they in any 
degree depended upon each other, which could 
hardly be the case if, in point of fact, they were 
correlative terms. 

As to burgage tenure having arisen out of the 
ancient demesnes of the crown, it is suflBcient to 
observe, that it is not confined to the ancient 
demesnes of the crown : a thing inexplicable, if^ 
indeed, it had that origin. 

In ascertaining who were anciently the electors Retumstt 
for boroughs, and how the election was made, collm. 
some doubt has been created by the assertion, 
that the members were sometimes returned in 
the county court: but this difficulty can easily 
be removed, by looking into the returns made 
by the sheriff on those occasions S where it will 
be found, that the return only was made at the 
county court, which appears to throw no great 
embarrassment in the way, considering the state 
of literature in those times, which might have 
made it more easy for the burghers to make their 
return by parol at the sheriff's court, than to 
send it in writing. 

Notwithstanding some of the intricacies attend- 

^ Thus in the Cambridge case, which is relied upon by 
Dr. Brady, although the return is made by twelve electors at the 
county court, it is stated to be '' Ex assensu totius communitatis 
" burgi/ Brady's Hist, of Bor. 159., and see also, in Brady, 
Appx. p. 29. The elections and returns for the several boroughs in 
Somersetshire, in the 2d Hen.V., which were made in the same 
manner. 

b2 
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ing this subject have been before attempted to be re- 
moved, it is still felt how much difficulty there 
is in establishing opinions of this description. 
The full weight of the charge of novelty ; the 
general dread of innovation ; the rooted prejudices 
which long usage has created, are duly appreciated. 
Nevertheless, it is hoped there are many persons, 
and those of no small consideration, who think that 
some of the evils at present justly complained of 
in the constitution of parliament, may be easily 
and without danger, reformed hy the Um^ as it 
now stands, when rightly understood. There are 
others, it must be admitted, who think that no 
change is desirable ; perhaps that it is not prac- 
ticable ; and, at all events, that the attempt is dan- 
gerous, and the assumed result improbable. 

Some, indeed, have gone the length of saying, that 

the right of election is as perfectly vested in the al- 

Corporate dcrmcn or capital burgesses, as any right of property 

property, cau bc I and, admitting that the right was once 

otherwise, it has been triumphantly asked whether 

it is pretended that it is a higher or more indefea- 

sable right than that of property ? and that, as the 

latter may be lost by dispossession and non-claim, 

Arde It so ako may the right of election by non-mer : and 

cabiy lost, it is also Said, that the right is irrecoverably lost ; 

and other riglits, as indefeasable as that contended 

Saxon insti- for, havc bccu in the same manner defeated. Again, 

soiete! ° it is urged that it is ridiculous to argue, as to the 

present constitution of parliament, from the Saxon 

institutions of the leet and toum ; which are stated 

to be more than a thousand years old, and of which 

we know little but the name. 

In answer to these objections, the Editor wishes 
to bring the question to the tests of history and . 
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evidence. Towards which this case of West Looe wcst ixwe. 
is at least one step ; and it may be followed tip by* 
an investigation of the history of all those boroughs 
respecting which he can obtain any information. 

If the above assertions, of the present right 
being absolutely vested^ and the ancient right being 
irrecoverably lost are well founded, the case is 
decided, and resistance is desperate. If the cor- whether 
porations have the elective franchise, as a vested frLchise 
right of property^ it would shake the foundations p^p^^t- 
of society to take it from them after so long a 
possession. 

But, can it be said that this right in any respect 
resembles property ? Jt is a right to nominate per- 
sons as legislators ; to elect those who make laws 
for the whole kingdom : Is such a right, or duty, 
property ? Did Edward I. consider this to be 
property, when, in his summons of the clergy, in 
the J23d year of his reign, the very year in which 
boroughs were first summoned, he says, " sicut 
" lex justissima provida circumspectione sacrorum 
** principum stabilita hortatur et statuit, ut quod 
" omnes tangit ab omnibus approbetur?" Was.it 
considered as property by our ancient statutes,/ 
\\rhich directed that elections should be free ? Or 
by those statutes which prohibit bribery ? For, if this ,^ 

right is property, the owner has the disposal of it 
at his will ; and the laws against bribery would be 
against common right. Law and reason instantly 
reject the supposition. It rests on assumption and 
hypothesis alone. 

The following authorities, which readily occur, 
will be sufficient to. shew that the answer to this 
notion of property does not rest merely on argu- 
ment or assertion. 

b3 
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sut.R.iL The statute of Richard 11/ requires that all 
who have summons to parliament shall attend as 
they have of old time been accustomed. If the 
right of returning was the property of any indi- 
viduals, surely they might disclaim that property, 
and this statute would have been inoperative, and 
against the right of every person to abandon that 
which is his own. 

Ld. Coke. Lord Coke, in the Fourth Institute, and in his 
chapter on the high court of parliament, says, 
** that though one be chosen for one particular 
" county or borough, yet when he is returned, and 
" sits in parliament, he serveth for the whole 
*« realm ; for the end of his coming there, as in the 
" writ appeareth, is general, ad faciendum et con- 
" sentiendum iis quae de communi consilio con- 
^* tigerit ordinari, i. e. pro negotiis statum et de- 
** fensionem regni concernentibus :*' how then, can 
the right of returning persons for such a purpose 
be vested as property in any particular class of 
persons ? 

Again, Lord Coke says. Fourth Institute, p. 44., 
that ^* the sitting in parliament is done for the good 
" of the country,** and that *^ the sitting there with- 
" out due authority is a public offence.** If that is 
so, it is absurd to say that the right of sending 
persons there can be individual property. 

But Lord Coke puts the subject beyond all 

doubt, by expressly stating that " free elections of 

" members of the high court of parliament are pro 

pro bono it Iq^q publico ;'* and he afterwards says, as to the 

publico. _ -^ _ , -rr- 

elected, that " the Kmg cannot grant an exemp- 
♦* tion from being elected to any person, because 

* 5 Rich. II. Stat. 2. c. 4, 
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^< the elections ought to be free, and the attehd- 
" ance is for the service of the whole realm^ and 
^* for the benefit of the King and his people, and 
** the )a)hole commonwealth hath an interest therem.^^ 
And afterwards, " the service in parliament is 
** public for the whole realm.** 

That this point, however, may not appear to 
rest upon the authority of an individual alone, 
though of so considerable a person as Lord Coke, 
the express decision of the celebrated committee, 
which sat in the reign of James L, may be cited 
to this point : first, in the Chippenham case, chippen« 
Glan. p. 59., it is resolved, amongst other things, q^^^^^ 
by the committee, that " the commonwealth has 
" an interest in the service of every particular 
y member of the commons house of parliament :*^ 
and, again, the Middlesea? case may also be quoted ; Middlesex. 
in which the comijiittee refuse to be bound by 
the conduct of the complaining parties, who had 
abandoned their complaint ; " Because,** they 
say, " peradventure it may be by some under- 
hand combination, to the prejudice of the whole 
kingdom^ which hath an interest in the election of 
every member of the commons home of parliament ;^ 
*< the ill consequence which might follow, by occa- 
** sion of such as shall there serve without due 
^^ election, trenching deeply upon -the rights and 
•* liberties of the commonwealth/* ' 

It may, perhaps, be thought unnecessary to Prevalent 
have accumulated authorities on this point; which "J^^"^^'*' 
is, in reason, so self-evident : but it is too true, 
that, notwithstanding both reason and authority 
are opposed to the doctrine here combated, still 
the greater portion of the community, nay, com- 

* See also the Bridport case, 12th April 1628, 1 Jour. p. 882, 
col. 1 ^ 2.— and theWarwick case, SI st May 1 628, 1 Jour. 907,. col, 2. 

b4 
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niittees of the house of commons themsetves, 
have entertained and acted upon this erroneous 
position. It is in practice notorious, that this 
doctrine, or persuasion, or feeling, or by what- 
ever other name it may be characterised, howiever 
unfounded, forms the greatest bar to an unpre- 
judiced inquiry into any case of this description. 

The Editor, therefore, trusts he may be excused 
for combating arguments so readily taken up, and 
anticipating opinions so prevalent. In the same 
manner he hesitates not to resist the unconstitu- 
tional assertion, that a right of this kind, which is 
fqr the public good, can be lost by non-claim. The 
cases of Ilchestevy Pomfret, Amei^skamf Marlow, 
Wendover, and Hertford^ afford a decisive answer 
to such a position. Those places, after long de- 
bate and mquiry into ancient records, and refer- 
ence to the judges, were restored to the right of 
returning members to parliament, although they 
had intermitted it for 300 years, and notwithstand- 
ing it was contrary to the wishes of the King™, and 
the doctrine of disuser was then strenuously con- 
tended for. A similar decision was made by the 
house in the Milbume Port and Weobly cases, in 
l6f28: in which it was expressly stated, that this 
right ot returning members, as is contended above, 
is not a franchise (that is, not a particular indi- 
vidual right, privilege, or property), but a service 
pro bono publico ; and is^ a liberty of that nature 
and quality that it cannot be lost by neglect of any 
borough. 

It is worthy of observation that in all those 
places the right of election is in the inhabitantSj 
and not in the corporation, with the exception 
of Hertford : although there are corporations 

^ King James I. 
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in some of them, as Ikhester and Pomfret ; and 
all of them are stated to have had new charters. * 

As to Hertford, the right is still in the inha- Hcnfoid. 
bitants, although coupled with the freemen ; and 
upon an accurate inspection of the Journals, and 
consideration of that case, it will appear evident 
to every dispassionate inquirer, that the introduc- 
tion of the freemen to a right of voting was clearly 
an usurpation; the ancient right, which could 
never be altered, having been in the inhabitants 
paying scot and lot. 

These authorities cannot but be satisfactory to 
shew that no borough could lose or throw off its . 
right, or obligation, to send members to parlia- 
ment 

But it may be said, it by no means follows 
that no class of persons within the boi'ough 
could be deprived or exempted from" voting, 
and the right be vested in a select body alone : 
this, no doubt, may be done in any elections 
which concern the corporation*, but cannot be 
done in the case of elections to parliament: that 
distinction being expressly taken by Lord Coke, 
in the Fourth Institute, where he says, that ** If charter 

'^, cannot re- 

the King newly incorporate an ancient borough strain right 

{which before sent burgesses to parliament)^ and body, 

granteth, that ce7'tain selected burgesses shall 

make election of the burgesses of parliament, wJiere 

all the burgesses elected before^ this charter taketh 

not away the election of the other burgesses. 

And so, if a city hath power to make ordinances 

they cannot make an ordinance that a less number nor bye. 

shall elect burgesses for the parliament than made 

the election before : for free elections of members 

of the high court of parliament are pro bono 

» See case of Wendover, May 18th 1621. 
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" publico^ and not to be compared to other cases of 
" election qftnaiforSf bailiffSy ^c. qf corporations.*^ « 

Burgeases. Bcsides which, bufgesses were, as the inhabi- 
tants of boroughs, the suitors at the court leet: 
and, if so, they are all bound to do suit and ser« 
vice there ; and the crown could not exempt any 
man from that suit and service. ° 

It appears, then, that neither the charter of 
the crown, nor the bye-law of any corporation, 
could so limit the right to a select body. It is 

No pre- impossible^ therefore, to presume^ that, by either 
of those means, the usage, which has crept into 
some boroughs, could have legally originated ; 
and there is nothing else which could support 

No statute, it, but au act of parliament. Is, however, any 
such statute, or even the slightest trace of it, 
to be found? The principle of law is, that ** it i» 
" to be intended that where the greatest number 
*^ of voters is, there the election will be with 
*^ the greatest indifferency ;" and is an act of par- 
liament to be presumed in the face of this general 
principle ? It must, therefore, be taken, that the 
limitation of the right of voting to a select body had 
no legal origin ; and, consequently, any usage of 
that kind is an usurpation, and cannot be urged as 
proof that the body at large have lost their rights. 

Neither can it be said, that this right is irreco- 
*verably lost : it is, indeed, so lost under the pre- 
sent law, by the operation of the statute of the 

2 Geo. II. 2d George IL, in those boroughs where there is a 

last deter- last determination : but when the usurpations, 
which have been sanctioned and confirmed by that 

"> And see the distinction between the government of the town, 
and the voting for members of parliament, properly taken in a 
petition from Southampton, 4 Doug. 87. 

° See 2 Roll Rep. 56. in Daire v. Nixon— Com. Dig. tit. Leet, E. 
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statute, shall become known, it may be h<^d tliat 
the legislature will retrace its steps, and repeal a* 
statute which could never have had in contempbu- 
tion the mischief it has effected. As to other bo- 
roughs, in which there is no last determination, 
so far from the right being irrecoverably lost, \t is 
quite clear, that whenever the ancient right is 
proved before a committee, it is their bounden duty 
to support it, let the disuse of it have been for 
whatever period it may. 

To many minds even the mention of the Saxon saxon lavi. 
laws, as the basis of our parliamentrary represen- 
tation, and the reference to the court leet for the 
origin of burgesses, will appear absurd : but, surely, 
the antiquity of an institution has not been usually 
thought, in this country, to subtract from its 
merit " ; nor any portion of our laws esteemed 
more lightly, because they were of Saxon origin. 
Those, to whom the antiquity of the institution is 
a stumbling-block, should remember, how our an- 
cestors, from the period of the conquest to the 
time of the great charter, struggled for the 
restoration of the Saxon laws, and shed their 
best blood to obtain their re-enactment. *" Let 

° Sir William Blacks tone, in order to reconcile the hearers of 
his lectures to his search into the antiquities of our jurispni- 
dence, justly observes, that " no industrious student will ima- 
" gine his time misemployed, when he is led to consider that the 
" obsolete doctrines of our laws are frequently the foundation 
*' upon which what remains is erected." If there be any one 
part of our ancient law to which that assertion is applicable, it 
is to the original law and practice of court leets. 

• In the great charter, they procured a confirmation of the liberties 
of London, and the other cities and boroughs, and the cinque towns. 
They secured the freeman (i. e. the liber homo) from all injustice, 
by insuring to him a trial, and the imposition of amercements by his 
neighbours ; and that which is the most applicable to our present 
purpose, they not only recognized the existence of the toura and 
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them observe, in the history of all nations, the 
|!^Snm- slow progress of improvement; by what tedious 
provcmem. degrees all human institutions, and none more so 
than laws, proceed towards perfection ; and, par- 
ticularly, let them apply these observations to our 
own country. Let them trace our Saxon institu- 
tions ; let them remark how little, comparatively 
speaking, they were altered, even after the con- 
quest : let them reflect how long a period was 
necessary to restore those parts which had been 
altered ; and how difficult the effort was to secure 
those restorations after they were made. The in- 
terval from the great charter to the struggles be- 
tween the houses of York and Lancaster, seems, 
in the progress of legal improvement, to be but 
an inconsiderable period j and the reigns of the 



view of frankpledge, but they limited the periods when it was to 
be held, and expressly provided that " The view of frankpledge 
*' should be so done that the peace might be kept, and that the 
** tything be wholly kept as it had been accustomed.** Our an- 
cestors, therefore, were not heedless of these rights and privileges, 
nor regardless of the tendency of this useful institution to 
secure the peace and tranquillity of the kingdom ; but they 
have handed it down to us with that invaluable code, to 
which we at this moment appeal for some of our most important 
rights ; and it would appear singular that we should neglect that 
charter in respect to this court, whose duties have not been al- 
tered by modem legislation, and whose functions are still partly 
exercised, and dispossessed only by usurpation. 

It appears formerly not to have been thought objectionable 
to refer to the ancient practice of elections, as by the stat- 
5 Rich. II. Stat. 2. c. 4. it is directed that " all persons and com- 
*' monalties summoned to parliament, shall come from henceforth 
as they are bound to do, and have been accustomed within the 
realm of England from old times.'* A declaration of the legislature 
which is also decisive, that the obligation and right of sending 
members to parliament canpot be lost by disuse, and must be 
exercised now as it was anciently and originally. 
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Tudors and Stuarts, the one the scene of success- 
ful, and the other 6f unsuccessful, attempt's on 
^^e part of the crown, against the rights of the 
people, scarcely mark a day in the progress of 
our constitution to perfection. The revolution 
held out the prospect of better things, but gave 
us only the empty shadow ; and, till the middle 
of the last reign, (strong as the assertion may 
appear to be, it will, nevertheless, on investiga- 
tion, be found to be true), this country had not 
leisure, either from tyranny, rebellion, intrigue, 
or corruption, to survey, with a temperate eye, the 
structure of our constitution ; which had, in the 
midst of all these difficulties, grown up by firm 
but slow degrees. It had, in its progress,; taken 
the impression of some of the evil, as well as 
good, days in which it was framed ; and bore 
many of the marks of imperfection, to which its 
endangered growth had subjected it : but, during 
the last reign, the principles of our constitution 
were more dispassionately investigated than at any 
former period; tyranny was exploded; rebellion 
was dreaded ; intrigue worn out ; corruption in a 
great degree despised ; and, strange as it may 
appear, experience had for the first time an oppor- 
tunity for its application ; wisdom began to exert 
its influence ; and the common cause became the 
common interest. Little, it is true, has yet been 
practically done ; but the public mind, after too 
eager: a pursuit of violent reform and unattainable 
good, seems now soberly intent upon practical 
improvement; and, if their attention should be 
steadily directed to that point, their efforts will, 
in the end, undoubtedly prevail. 

Should the reader be disposed to pass by the Comtieett. 
antiquity of the court leets, but still object that 
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they are now become obsolete, and hold no ana- 
logy with our present institutions ; let him con- 
sider the devotion of our old lawyers to the com- 
mon law, which is purely of Saxon origin ; let 
him trace the intricacies which our statute law 
has ingrafted upon the simplicity of our common 
law ; and which are often only solved by referring 
to the principles of our common law : let him practi- 
cally learn that the existence of the court leet 
can positively be shewn in the Saxon times, and can 
be traced, uninterruptedly, to these days p, there 
being scarcely a borough in England, perhaps none 
of the older boroughs, in which some appearance 
of the court leet does not still exist. In some, the 
mayor; in some the bailiffs, the constable, and 
other officers of the borough, are elected at that 
court % as is recognized by the special recital of 
the third section of 11 Geo. I. c. 4. : in others, as in 
this of WestLooe^ Stafford, Clithero, Bossineyy &c. 
tjie burgesses are, or ought to be, presented there ; 
and in almost every borough the inspection of 
weights and measures is still exercised under the 
authority of that court. ' 

p The leet was in full force in the reign of Hen. VIII. See 
15 Hen.Vni. c. 14. as to heretics. And the 27Hen. VIII. c. 26. 
sec. 20., where they are e^^pressly mentioned, and required to be 
kept in Wales, in the English tongue. Court leets and law 
days are mentioned also in the 30th & 32d sec. of that statute. 
And the 75th sec. of the 34 and 35 Hen. VIII. c. 26. provides for 
the holding of the sheriflTs tourns in Wales. 

^ ha Kingston V. Staford, SaviUe, p. 93., it was said by the 
court that the constables were commonly throughout the realm 
chosen at the court leet. 

' It has been expressly decided that the jurisdiction of such 
courts cannot be lost by disuse. Thus, in the case of the King 
t?. The Steward and Suitors of the manor of Havering atte Bower ^ 
in which it appeared that the King had by charter granted that 
the steward and suitors of a manor should have power to hold a 
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Prom these facts then, it will be found, that the 
court leet, so far from being obsolete, is stUl in 
general use^ more or less, all over the kingdom ; 
and if the great utility of it in ancient times^ as 
the principal means of a most efficient system of 
police, be further noted, the doubt of its present 
existence may be changed to regret for its partial 
discontinuance. 

It much lightens the labour of antiquarian re- Joquiries 
searches of this description, that in the progress of each other. 
historical inquiry, facts illustrate each other in a 
manner altogether unexpected, reconcile difficul- 
ties, and confirm what at first appears only hypo- 
thetical, to the satisfaction and surprise of the 
inquirer. 

To no subject is this general observation more 
applicable than to the present. The search into 
the history of court leets explains some of our 
ancient statutes, and throws considerable light 
upon many of our institutions that are too com- 



court for the determination of civil suits, and there had been a 
non-user of the court for fifty years (except for the purpose of 
levying fines and suffering recoveries), it was held, that this court 
being for the public benefit the words of permission in the charter 
were obligatory ; and that the right of determining suits was not 
lost by the non-user. And they referred to Rex v. Mayor and 
Jurats of Hastings, determined last Hilary Term, in which the 
charter of '20 Car. IL granted that the mayor and jurats of every 
one of the cinque ports or ancient towns might have and hold, 
and have power to have and hold, in each cinque port or ancient 
town, a court of record for determining suits concerning all man- 
ner of debts, accounts, covenants, contracts, &c. arising within 
their respective limits. A rule nisi having been obtained for a 
mandamus to the defendants to hold a court of record for those 
purposes, the court of king's bench, although it appeared by the 
affidavits that no such court had been held in Hastings since 1790, 
made the rule absolute. 
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monly thought to be only modern inventions. It 
will be found that this court, of which it has been 
said that little is known but the name, at this 
moment affords the principles which direct some 
of our most extensive and important systems of 
between poUtical govemmeut. Thus it would not be diffi- 
Md^l^r ^^^^ *^ shew that many of the principles and enact- 
^''^ ments of the present system of our poor laws had 
their origin in this court • : a servant serving his 
master for a year was to be inroUed at the leet, 
because^ in the language of that court, he had been 
a resiant there, and in the language of the poor 
laws, he had acquired a settlement there. Chil- 
dren of resiants, when they became of full age, 
and were emancipated from their fathers, owed 
suit at the court leet ; and in modern times they 
obtain their freedom in boroughs by birth, and 
apprenticeship, analogous to the same modes of 
gaining settlements : so also the serving offices, 
holding a tenement, and paying taxes, all being 
evidence of resiancy, were alike the grounds upon 
which persons were obliged and entitled to be 
burgesses of boroughs, and also settled inhabitants 
of the parish. Notice of inhabiting, forty days re- 

■ It seems that the poor were not originally supported accor- 
ding to the ecclesiastical division of the country by parishes ; but 
according to the common law division by hundreds ; analagous to 
which were the districts of boroughs. 

By the 1 1 Hen. VII. c. 2. *• every beggar not able to work shall 

'* resort to the hundred where he last dwelled, and is best known, 

'^ or wias born, and there remain.* ' 

By 27 Hen. VIII. c. 2. sec. 5. ** all governors of shires, cities, 

towns, hundreds, hamlets, and parishes, shall find and keep 

every, aged, ' poor, and impotent person> which was bom or 

dwelt three years within the same district, by way of voluntary 

" and charitable alms." This appears to be the first statute in 

which the. ecclesiastical division of parishes is adopted. 






H^F— -l^-WBiW 



PREFACE. xxxiii 

isfidence^ and inhabiting by certiiScate, all had the 
same origin ; and hence traces of those circum- 
istances are in many boroughs still to be found in 
the records of the court leet :— this borough of 
West LooCj Stafford, Weoblyj and JVendqver are 
ail instances of this kind; and tliere are many 
more, to which the same observation will apply. 

In 1st Roll. Abr. 542. a bye-law at a court leet, 
for no person to receive a poor tenant who would 
become chargeable to the leet, was supported. 

Much doubt has apparently been entertained by Scot md lot. 
eminent and learned men, as to what has been the 
meaning of the terms scot and lot \ and how those 
terms should be now applied to the payment of 
church and poor rates ; and also^ how questions 
of parochial settlement could have entered into 
the determination of the parliamentary right of 
election : but both these difficulties will be solved 
by the above considerations ; and the fact is, that 
the poor and church rate were only parts of the 
ancient scot and lot, which anciently embraced 
every charge and duty that fell upon the inhabitants. 
Th^re are traces in some boroughs, even now, of 
the poor and church rates being paid out of the 
borough funds; and Stafford, some years ago, 
atfibrded an instance (which at the present day 
-would hardly be credited) of a borough having no 
church oi^ poor rate, because both of those charges 
were satisfied out of the sums paid by the burgesses 
on their admission. 

. * Anehlot and an Scote, are directed by the laws of William the 
Conqueror to be paid according to the English law. From which 
it would appear that these terms were in use in the English law 
before the conquest, and were of British or Saxon, and not of 
Norman origin. See charter Guil. 1 — 44. 

C 
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I, it is to the court leet that we are to look 
for the explanation of the doctrine of inmates : 
questions respecting whom have so often arisen 
before committees ; and have been decided upon 
such very uncertain and unsiatisfactory grounds ; be- 
cause the real origin of the law respecting it has 
never been examined. Had it been so» there is no 
doubt but that this point would have been easily 
illustrated ; and the questions as to householders, 
potwallerS} and inmates, would have been settled 
on distinct principles, in strict analogy with our 
rules as to the sacredness of every individual'^ 
domestic castle, and the law as to burglary. Que 
uniform system being the desideratum, as it would 
be the result, of a proper investigation of those 
subjects. 

The old law, as to inmates, made every hous^ 
holder responsible for those who resided within 
the walls of his house ; that is, if it were one emtire 
house ; a question to be determined on . the same 
grounds as it would be if it arose in a case of bur* 
glary. And it is conceived that the principle upon 
which this responsibility was cast upon the house- 
holder was, that the law looked with such jealousy 
upon all interference with the internal arrangement 
of each man's family, that it would not give to its 
officers, either on this or any other occasion, the 
right of entering into the house to ascertain who 
were its inmates ; but as a substitute for that necea^ 
sary knowledge, threw the whole responsibility 
upon the ostensible keeper of the house. " 

As a further answer to those who have and may 



ti.See tiie^Laws of Ethelred, c. ], sec. 1.-- -and the Laws of 
Canute, sec. 28. . . 
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object to tbe refbrenc^ m the court Idet fbf th^ 
origin (rf* burgesses it ii^ worthy of obdert^atiOfei 
thtt ill point of fact there i^ no opposition ad^ 
vancdd in opposition to it» by whit:h the creation 
of bifrgeisseis can be accounted fbn None of the 
early charters have any provi^sions few: the creation 
of burgesses ; nor^ indeed^ are any such inserted 
in charters before the rdgn of Charles L I^ 
burgesses could only be created undesr diose ohar^ 
ters, it is quite inexplicable that there siraold not 
be some provision for their creation, nomination, or 
election. It is also impossible to say that the bur- 
gesses, whose existence are recognised befi^re the 
cotfipilation of Domesday-book, were originaMy 
created, as they are now, by the adtnission into 
corporate bodieSy because there is no ground ^r 
saying that such bodies existed at that time ; nor 
was any such mode of admission then practised* 

The fact, therefore, is, that the presentment ofi a 
man as the inhabitant of a borough by the jury a!t 
the court leet, and bis consequently becoming a 
ImtgesSy is the only plausible conjecture as to th^ 
ci^eation of burgesses, and stands without any oppo* 
ing suggestion. 

In this case of J^est Lode^ it does not rest on 
eonjecture alone;*-- but it is abundantly evident, 
from the documents which will be stated here* 
after, that there was originally in this borough 
Ho mode of making burgesses, but by inrolling 
calling over, and swearings the inhabitants or 
resiants at the cowrf teet; and punishing by amerce* 
ment those who made default at the court. 

There can be no doubt, that if -die inquiry, Effecttof 
which has been already suggested, should, be ep tered *°^^* 
upon, it will afford the most interesting htstCKFy of 



XXXVi PREFACE. 

our edrly institutions ; and will^ to the legislator 
and lawyer, give the surest grounds of applying 
and improving our laws ; by securing a general 
analogy in the principles of legal decisions ; and 
by restoring the uniformity of our institutions, — 
the proper object of reform. 
Cotml°" The Editor has had much satisfaction in find- 
ing himself confirmed in the view he has taken 
of the antiquity, nature, and general objects of 
the court leet ; as well as the obligation upon all 
who live within the limits of the particular juris- 
diction, to do suit there in respect of their re- 
siancy ; by the lately published work of a learned 
and ingenious writer "": who, with much labour and 
research, has traced this court from its earliest 
origin, through many of the links which connect 
it with the present practice. In the inquiry into 
periods so remote, it is not to be wondered at that 
authors should differ in some minor points; but still 
it is a confirmation to each, that their inquiries 
upon the same subject, though quite unconnected, 
and taken up with altogether difierent views^ 
have produced, in substance and spirit, the same 
result : and that, though they have traversed 
the unfrequented wilds of antiquarian research by 
difierent routes, they have finally arrived at the 
same point. 

In conclusion; — if villager means the inhabitant 
of a village ; — townsman of a town ;— citizen of a 
city; — is it not obvious, without reference to 
learned etymologies or disquisitions, to say that 
burgess means the inhabitant of a borough ? 
What is there to oppose to. that meaning, but 

* See the chapter upon the court leet in the 2d rol. of Mr. Seri- 
' F^n'a work on copyholds, court baron, &c. 
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prejudice and usurpation ? History, — common 
sense^ — reason, — and law — are all in favour of it. 
Still, for a while, perhaps, even these may not pre- 
vail ; but time may, eventually, effect what reason 
cannot at first perform ; and the perversions of our 
constitution may, by degrees, be corrected under 
the sanction of the law — • 

" Magna est Veritas^ et prevalebit.** 



The Editor thinks it necessary to add, that he 
has stated the speeches and evidence in the order ^i^ 
and manner in which they occurred before the 
committee, that it might not be possiUe for him to . 
give, in this report of the case,, a complexion to 
any part of it, different from that which it then 
had. Having done so, he has not hesitated to 
add such notes as suggested themselves to- his ^^^ 
own mind. As he was engaged in the case, it 
is probable that some of the observations con- 
tained in the notes may partake of the bias he 
acquired in the progress of the cause j at least, he 
would not wish to be understood as offering to the 
public suggestions totally unprejudiced, when they 
may be tinctured with his preconceived opinions : 
however, he certainly has not formed those opi- 
nions hastily, or published them without carefully 
considering them j and he believes, even when 
read with the caution here suggested, they will 
not prove to be unfounded. 
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T^HE town of West Looe, • was anciently called 
-^ Portuan, or Portvan, i. e. in the Cornish lan- 
guage^ the Little Port ; and sometimes Portpigham.^ 

During the reign of Hen. III. it was made a 
free borough by Richard Earl of Cormvally after* 
wards King of the Romans, whose charter to Odo 
de Treverbin, was by letters patent of King Edw.TI. 
in the 18th year of his reign, A.D.13S5| confirmed 
to his heiresses, from whom the borough descended 
to the CottrteftaySy Eark of Devon. 

In the ^th ofHen^V. Edward Courtenayy Earl of 
DevoHy died seised of this borough.* The suc- 
ceeding earl was attainted early in th^, reign of 
Edw.IF. ; from which period, to tl^frst^year of 
the reign of King Hen.VIL this borough continued 

• The history of the town of West Looe here inserted, was 
was drawn up by Mr. Ulingworth, for the use of the petitioner in 
this case. 

^ Fort did not, in the Saxon times, mean, according to its 
modem acceptation, only a sea-port, or a haven ; but, also, gene- 
rally any town: so pepepopb-popt; was Hcrefordise urbs, see 
Sax. Chron. ad ann. 1055. ; vide Sonmer, verb, popt : and popt- . 
man is cives, oppidanus ; a citizen or townsman. 
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in the hands qf the crown ; but that monarch, by 
letters patent, dated the Z6ih qfOclober, in the first 
year of hia reign, A.D. 1485, created Edward 
Courienay Knight, Earl of Devon ; and granted to 
him in tail male (amongst many other possessions) 
the borough and manor of Portpigham. ■■ 

In the 30th of Hen. VIII. Edward Courtnay, 
Marqves& qf Exeter, grandson of Edward Courtnay, 
Ear! of Devon, was executed ; and by act of par- 
liament, 31 Hen. VIII., he was attainted of high 
treason, when the borough again became vested in 
the crown, and Hen. VIII. annexed it to the duchy 
(if Cornwall. ' 

>' As a specimen of the munificence of the crown id those 
times, and to shew the great wealth of the &niily of the 
Courtenays, a translatiuo of part of this charter is added at the 
end of this short introductory history. 

' The records of the court leet of ihis borough are still ia 
existence, from a period very soon after the time when it became 
so vested in the crown : those records are to be found in tlie 
Alimentation Office ; and they shew, according to the rules and 
pracdce of all court leets,' that the defaults of the resiants, who 
did not duly appear at the court when the roll of the resiants was 
called over, were presented by ^e jury, and they were amerced 
for their defaults. 

A return of members for this borough in 1553, the 6tb year 
of Edward VI., appears to be the earliest return for this place 
whibh b now in existence : that circumstance, however, proves 
but little as to the period from which this place first sent mem- 
bers to parliament; because, in point of fact, all the returns, 
from the latter part of the reign of Edward IV. to the latter 
part of the reign of Henry VIII., are lost ; and, then, only a few 
single returns are to be found, and no perfect seta, in the 
reign of Edward VI. ; and, consequently, this borough might 
have returned members during any part of that interval. This 
return is, however, very material in this point of view, that it 
shews this borough returned members at a period when there 
ia no trace whatever of its being a corporation. 
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Queen Elizabetii, in the l6th year of her reign, 
1574, by her charter, granted at the request of the 
inhabUantSf mcorporated the inhabitants of West 
Looe, under the name of '* the mayor and bur- 
*' gesses of the borough of Portbyan, otherwise 
** West Looe,'* and granted to the mayor and 
burgesses, that they might hold and enjoy the 
borough, with all its members and appurtenances ; 
and all such customs, liberties, &c. which the bur- 
gesses, the tenants, or inhabitants of the borough, 
theretofore had held, or enjoyed. 

By the same charter the Queen granted, that 
there should be in the borough two burgesses of 
parliament^ as had been before used to be elected 
by the mayor and burgesses, and to be sent to par- 
liament, at the costs and charges of the common^' 
alty, in the same manner and form as has been 
used and accustomed in the other boroughs of 
England, and as in the same borough has been 
before used. 

It further directs, that the mayor should be 
chosen annually on Michaelmas day, the mayor 
and capital burgesses choosing before the other 
men and inhabitants of the borough present, 
two out of the principal or capital burgesses, to 
the intent that the other men and inhabitants of 
the borough present, might elect one of such 
two capital burgesses to be the mayor of the 
borough. 

As well before this charter of incorporation 
as subsequently, two courts were holden ; the 
one the law court, or court leet, and the other 
the court baron, or mayor's court, usually called 
only " the court." Both of these were some- 
times holden together, at the same time and 



^ INTRODUCTION. 

yiace^. as indeed was commoa in many oQter 
boroughs. 

Rolls of these courts, of the d^tes of the a6th & 
S7th of Hen. VIII. the ad & 3d of Edw. VL and 
the 4ft qfElimbethy2txe in the Augmentation Office ; 
from which rolls it appears, that the chief officer 
of the town or borough was called sometimes the 
f^isew or prmpmtuSy and at other times mayor ; ^ 

* The ancient Saxon, term wa? reeve : — and, as that title for 
the head officer, is very common in the early history of almost 
all the boroughs in England^ a short account of the manner in 
which tlu9 t^rm wm used in the Saxon kvtfs may not be un- 
acceptable to the reader. 

The Saxon word is jepjeps, 9r(}inarily translated into Latin 
by the word prsepositus. It occurs but once in the laws of 
Ina, in the 64th section, respecting the change of residence of 
th& ^^qi^unb-man (the comes or eoA), who is authorized to take 
with l\im wl^en he goes, bia jepepan, hi9 smith, and his cboid'a 
nurse* This u^ of the word does not seem to throw much light 
upon Qur present inquiry : it probably there only means his bailiff 
of his farm or household, whose duties are described with such 
particularity in Fleta, lib. 2. chap. 76. 

in tbfi IsA section of the 2d chapter of the laws of Alfted, 
which, were, d^lared about 150 years after those of Ina«, the King's 
reeve is mentioned : that section providing, that if & person has 
not sufficient to support himself his relations shall supply him 
with food ; and if they cannot support him, then the King's reeve 
{cymfi^ ^ep^F^)* shall feed him. The same officer is also men- 
tioned in the 2.2d section of the 2d chapter of the same laws, as 
p;iesiding in the folkmote (polcef gemote) ; and again in the same 
way, in the 30th section ; where it is required that merchants 
shall shew before the Kings reeve, in the folkmote, those persons 
whom they have brought with them from ship -board ; for whom 
tbsy aiae to be sesponsible that they should be forthcoming to 
aA^M^er apy demafid against, thieip. « In thie laws of Edwaid, who 
succeeded Alired» it is provided, that no person shall buy any 
thing without the gate (popt;e), unless the port-reeve (popt 
jepepan) shall be witness; which provision is repeated in the same 
woids in ^thelstan's laws ; but in Canute's laws the presence 
of fe]^ re^ve is not requiced» see sect. 22. ; and so also in the 
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93bA that be i«as usually preaeoted by die jury 
^ the^ law court of the 1musou^» nod there 
aworu. 



k«B of Ecbvard, and those of William I., sect. 43. Prom the 
M seetioQ of the same laws of Edward it appears, that the reeve 
waH to settle the disputes between the tenants of the land, whe- 
^ei of bocland or isldattde. In the 5th section it is provided, 
that if t)ie reeve does not act Justly, And determine according to 
the witnesses befiore faioH he shall be fined. By the J 1th section 
a duty of the veeve is pointed ong^ which has an application to 
tbfr subject discassed in this f»se : every reeve is directed to hM 
the gemetej and ta do ihene equal justice to ulL In the intro^ 
duotion to the laws of J^thelftan, the succeeding King, the 
leares ore repeatedly spoken of as having government and jurit-' 
^Uon ; and dweotions aie given to them as officers of the King, 
and luurkig the management of his lands er farms (^eopnift). In 
tbe tOth. section of the same laws the sale ol any thing is prohi* 
bited, without the reeve, the priest^ tihi^ (hopbp^r)' ^^ treasurer^ 
or sofne tvue man (unj^^^en^ maanef, veriautlegales homkies), 
being witness. At the close of this chapter of JE^thektan's laws, 
ti^ere ^ a con^uding declamtion, that if i^y oi the King's reeves 
n^l^ these onHnances, and are remiss in executing them, he 
abi^l pay a ftoe, and the King wiU send another : fk>m which it 
appears^ that ut that tin^e the King » veeve> at least, was made 
by the nomjnalion. of the King^ and was continued at his pleasure, 
. The 2d cheater of' the laws of iKthelstan commences vvith an 
iotrodvction, which compluns that llie Kings peace had not be^n 
kept ; and threateQs thai the violators of it shall be expelled the 
kingdom, never to retimft. The vi(4ation of oaths, and the /or* 
feiture and deceit of pledges, are atd^ibuted to this source ; and, 
^ a remedy for these eviis, the Ist section of the 1st chapter 
provides, that if any person sbatt receive into his family any 
ranaway servant* he shall pay for him to the lord from whose 
family he fled ; imd afeo a fine to the Kiog : but if the servant 
should free himself from blame in the folkmote, he might cast 
hnnself into what family he likes of the witnesses, that is, per- 
sona present at the court; and the King declares that every 
innocent man may sa^ve what lord he likes : to which a declara- 
tion is added, that if any reeve should peglect these laws, he 
sheol^ pay foc&ilt to the King ; and every theign shonld* do the 
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It also appears, that when the two courts were 
holden together, the homage and Uet jury were 
generally the same persons^ and amerced as well the 



aame : and the reeve is directed to elect certain law'worthy mem. 
to be witnesses in all suits, and to swear them generally without . 
any selection. In the list of the weregylds* or price of the 
head, contained in .^thelstan's laws, after the King, the arch- 
bishop, the earl, the bishop, the ealdorman, the holdes (or trea- 
surer), ranks the head reeve. In the 3d section of Edgars law, 
the King's reeve, with the bishop and the priest of the church*-, 
are to enforce the payment of tillies ; and there is a similar pro« 
vision in the 8th section of the laws of Canute. In the 5th sec^. 
tion of the laws of £tbelred,, the King's reeve is (Erected to take 
pieces of those who are become in£unous ; aiid if those pledges, 
were not given, the severest punishments fell on the head of the . 
delinquent ; and there is the same provision in the laws of Canute,, 
sect. 30. In the. 67th section of the laws of Canute, the King 
orders his reeves to supply his food from his own farms ; and 
that no person should be compelled to find him any supplies . 
ag^ns this will. The charter of William the Conqueror to London 
is directed to the bishop, reeve, and all the hurgkaarra, (burgt 
VMola aut habUatorei) ; and in the laws of William the conque- . 
ror, the reeves are enumerated with the sheriff, the aldermen, 
the bailifis, and the King s ministers, to provide for the watching , 
by night of the cities, boroughs, castles, hundreds, and wapen- 
takes. So in those laws which are called the laws of King Edward, 
and are said to have been re-ordained by William the Conqueror 
in the 4th year of his reign, but which were probably collected 
together at ^ much later period, the reeve has a specific duty marked 
out for him with regard to the discovery of the owner of animals 
or goods found. And in those same laws, the head of a trithang 
is called trithmg-reeve, tSpihrnjepepa ; and immediately afterwards 
follows a long description of bis ofiice. It is said to be a 
name of power, and is applied to shires, wapentakes, leets» 
hundreds, burghs, and towns ; and it is there said to be the ' 
same as ** lord :" but it seems very doubtful, whether the above 
instances of its application will justify that construction. The 
term was and is common amongst the Germans, where it i6 tnjsome . 
instances used . as compounded with other words, . as margreve* 
reingreve, landgreve, &c. (see Cambden, Br. 331. Vortigerna. 
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free tenants as the remnts^ for not doing their suit 
at the courts. 

The books of the borough were carefully ex- 



antiquities, 325.) In the document referred to» it is said, that 
greves were anciently amongst the English called aldermen 
(6albopmen)'; but considerable doubt may be entertained of Uuii ; 
because, in some of the instances mentioned above, the ealdor- 
men and reeve are mentioned together, which could hardly have 
been the case, if they were the same officers ; and there are other 
instances of the same description : besides, the Editor believes 
that traces of the existence of aldermen in the wards of London 
may be found at the time when the re&ve presided there. It may 
however be a probable conjecture, that ealdormen were the pre- 
siding officers in the shires, and reeves in the towns ; and that, 
subsequently, reeve was adopted for both, as shire-reeve and 
borough-reeve : and the title of alderman transferred to an. officer 
in the cities and boroughs, where, indeed^ the character of that 
officer has, without any authority, been strangely converted into 
the present corporate character. These latter facts are well 
known ; but the first conjecture as to ealdormen presiding over 
the county, and the reeve over the borough, will require further 
confirmation before it is adopted with confidence. The composer 
of the supposed laws of Edward suggests a conjecture, the con- 
Terse of that stated above, namely, that the aldermen in cities 
and boroughs corresponded with the reeves in the hundreds and 
v^'apentakes ; but this seems at least improbable, if not indeed 
contrary to facts which are known to exist : but if this document 
can be depended upon, they were all ministers of the King ; be- 
cause, after enumerating the shciifis, aldermen, and reeves, it 
adds.. '* and the other bailiffs of the Eling,** et c»teri ballivi 
domini Regis* In the laws of William the Conqueror, a fee is 
directed to be paid, upon the replevying of a distress,- to the 
officer, who is there called in the Norman language provost, which Promote, 
is translated propositus, as the Saxon word reeve was before ; 
and Is in all probability descriptive of the same officer. In the 
laws of Henry I. c. 7. the propositi are, with the sheriff, alder- 
men, and others, spoken of as those whose duty it was to enforce 
ike law9. In the 19th section of that code, the sherifi^ or reeves 
art mentioned with reference to the King's lands or farms ; and 
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MUkned by Mr. lUingworth, under the autbotfty of 
the speaker's warrant ; and no book of bye4aws or 
cotistitutions, or any reference to such a book, 
which generally exists in other corporations^ was to 
be found ; and except in a single instance, viz. anno 
170S> there is no entry whatever of any bye Jaws 
made by the select body ; tiie bye4aw of that date 
relates to grants of the town lands, which were 
required for the future to be made in open court. 

The whole of the borough books found to be in 
existence were but ten in number; the parts of them 
material to this question will foe met with in the 
evidence on either side. 

In later times the mayor was generally chosen 
at the borough court of record holden next before 
Midhaelmas, but was invariably sworn in at the law 
court holden next immediately after Michaelmai^,' 
and presented by the jury of the leet. 

The mayor appears to have been chosen at dif- 
ferent times by the capital and free burgesses ; by 
the capital burgesses and ^ commons ; and by tb» 
capital burgesses and the commonaltg^ or f5reemen. 

in the 20th section respecting soc, thol, and theain, the reeves 
of manors are alluded to. 

The Editor has stated all the above instances of the use of the 
term reeve, for the purpose of enabling the reader to ju4ge for 
himself as to the strict and proper application of the term* 

It is not n^essary for the present purpose to enter minutely 
into the various duties of the reeve, or to specify precisely the 
diffa'ent classes of them, which in all probability existed in the 
early periods of our history, and some of which remain to the 
present day. It is sufficient for us here to be able to say with 
certainty, that the reeve undoubtedly was not a corporate officer. 
He was, in all probability, like the mayor, an officer having 
authority and jurisdiction* See post, p. 123^ note (^), as to 
mavors. 
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Lists of names, irhich^ from the marks mad^ 
against them, appeared to have been called over^ 
generally preceded the entries of the law court ; 
they consisted of Jree tenants and resiants \ which 
latter term was subsequently changed for censores. ^ 
Conventionarii tenentes; conventionarii tenentes 
me resiantes'y conventionarii tenentes vel resy antes ^ 
liberi burgenses ; afterwards freemen ; and latterly 
/ree burgesses : which latter appellation concinues 
till the year 17^9f when such lists altogether cease^ 

Persons are presented by the jury at the court 
leet to be inhabitants; and there are numerous 
presentments by them, of persons for living 
in the borough without being sworn freemen^ or 
townsmen. 

There are also frequent presentments of person$ 

as unjit to dwell in the borough without having certify 

fictitesjrma tlie parishes to which they belonged ; and 

aJiao of persons residing in the borough under cei*- 

tificate. 

Persons were mom freemen at both the courts 
under various denominations of ^' freemen/' ^^fi^9 
*< burgessesy^ ** inhabitants^''^ add " tsmnsmenJ^ . 

Sometimes the admission iii. ^^Uber homo^ azvft 
" liber burgensis." 

TTie jury at the law court amerce every free 
burgess for his non-attendance there. 

The court leet having been often intennitted^ 
as it would seem by the intentional n^lect of the 
corporation, in the year 1709> the leet jury present, 
(inter alia) that no person ought to be mom free of 

• In tbe 27 Hen.Vni. c. 7. yearly tributors or chensers art 
ispoken of m Wales. See also the laws of William the Conque* 
ror, c. 40. where tenaiYts are mentioned as holding their lands 
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this borough^ unless presented by the jury of the said 
borough. 

In the same, or the following year, a complaint 
is made against the mayor, for withholding from 
his successor the town books; and two years 
after the above presentment of the leet jury, one 
of the presentments at the court leet is cut out 
in the middle of one of the pages of the book. 
After that time, traces are apparent of disputes 
between the corporation and the leet jury; or, 
rather it should be said, that the corporation seem 
to have used every effort to get rid of the court 
leet, and many years passed without its being held 
at all; and afterwards it was continued only at 
intervals. In the meantime the corporation, who, 
in 1678, began for the first time to admit, on 
their own election, free burgesses, made from time 
to time considerable numbers, many of them in 
defiance of the evidence of the books, and the 
words of the charter of Elizabeth, being non- 
residents ; at length the mayor was ousted by 
quo warranto ; and upon informations being filed 
against some of the non-resident free burgesses, 
they disclaimed. After a long interval, a court 
leet was held, and 67 free burgesses resigned, 
and others were presented by the jury. Not- 
withstanding which attempt to restore the an- 
cient constitution of the borough, the corpora- 
tion have since acquired again their ascendency, 
and have from time to time, in opposition to 
the charter, admitted non-resident capital bur- 
gesses and free burgesses, and excluded the inha- 
bitants from all participation in the borough rights, 
and from the election of the mayor, which is given 
to them by the charter of Elizabeth. Insomuch, 
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that by far the greater portion of the capital bur- 
gesses and free burgesses reside out of the borough, 
at considerable distances ; whilst the inhabitant 
householders, paying scot and lot, are excluded 
from all the borough rights ; their privileges being 
enjoyed, and their members elected, by persons 
who may reside in France, or in any part of the 
globe. A state of things, the natural result, in 
this, as in many other boroughs, of such usurpations 
hy corporate bodies ; but too absurd, and too re- 
volting to common sense and reason, to remain 
long without the correction of the law. The deci- 
sion of the committee in this case against the non- Non-resi- 
residents has corrected these abuses in one in- ^^''^^' 
stance ; although it will appear, from the cases see Ap- 
cited hereafter, that there is at present no practical ^'^" ""* 
mode of obtaining such a decision in a court of law. 
Such is the general outline of the history of this 
borough ; the more particular detail of the facts 
connected with it, will be found in the evidence as 
hereafter given ; and in the speeches of the counsel 
on either side. 

The Grant of 1 Hen. VII. A.D. 1485, to Sir Edward 

Courtenay. 

The King. To all to whom, &c. greeting : Know ye, 
that whereas we judge it to be the duty of a prosperous 
and grateful monarch, to treat with the appropriate marks 
of affection, benevolence, and liberality, all those persons 
who have well deserved of himself, his royal family, the 
kingdom^ and the state ; and finally, to decorate them with 
a munificence commensurate tq their exalted merits ; inso- 
much, that when the transcendant rewards of their virtues 
are heaped on persons of the above description, the rest 
of mankind, living in idleness and ignoble inaction, may 
be excited by a desire of the same praise and renown, to 
the most honourable achievements. We, that we may not 
seem to depart from the laudable customs of our .ancestors^ 

d 
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have conceived it to be a duty incumbent upon us, to raise 
to the deserved summit of honour and dignity; and to 
render conspicuous, by rewards truly worthy of royalty, 
a man, who by the performance of the most illustrious 
actions, has as greatly as possible deserved it at our hands ; 
and regarding the valiant and renowned knight^ Edward 
Courtenay, descended from the noble race of Hugh Cour- 
tenay, heretofore Earl of Devon, and Margaret his wife, 
the daughter of Elizabeth, who was the daughter of our 
progenitor the Lord Edward the Firsts heretofore King of 
England ; and being heir male of the said Hugh ; and not 
being unmindful of the praise-worthy services of the said 
Edward Courtenay, in many wise rendered to us, as well 
in parts beyond the seas as in our kingdom of England, 
and as it becomes us affectionately, calling to mind his 
commendable deserts and before mentioned services ; and, 
therefore, being willing to grace, increase, and adorn the 
same Edward with suitable honours atid royal regard of 
our special grace, and of our certain knowledge and mere 
motion, have advanced, preferred, and created, and by 
these presents do advance, prefer, and create, and do give 
and grant to him the name, state, stile, title, and dignity 
of Earl of Devon, with all and singular pre-eminences, 
honours, and all other things pertaining or suitable to such 
state of an earl ; and him by such name, state, stile, title, 
honour, and dignity, do signalize and really ennoble by 
the girding of the sword. And, inasmuch, as it seemeth 
to us to be meet, that greater wealth ought to accompany 
such great name, state, stile, title, and dignity, for the 
maintaining and supporting the same more honourably, we 
do give and grant to the same Edward, the castles, honours, 
boroughs^ and manors of Plymton and Okehampion, and 
the castles and manors of Tiverton; and also, the manors 
of Sampford Courtenay, Chalnelegh, Coniewoode, Norton 
Dawney, Topsham, Exilond, Ken Exmysten, Colyton, 
Whiteford, Whympell, Aylesbere, Baylesford, Musbury, 
Cliulraelegh ; and also the hundred of PlymptoUy Tiverton, 
Colyton, Westbudlegh, Eastbudlegb, Exmyston, Hanig^ 
and Woneford ; and the advowsons of the churches of 
Ken, Alfynton, Thraughlegh, Milton Damerell, and All 
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Saints in the city of Exeter, and of the prebends of Hayes 
Coticorura and Ken in the chapel of the blessed Maiy, of 
the castle of Exeter, in the county of Devon, and of the 
chantery of Stiklepath ; and the free fishery in the river 
£xe, and three mills in Exilond, with all and singular 
their appurtenances, in the county of Devon; and also the 
manor and hundred of Crokehome, and th6 manors of 
Westcroker, Hemysion, Peryton, Westcapeland, and the 
hundred of Westcroker, with their appurtenances, in the 
county of Somerset ; and also the manors of Iwerne, 
Courtenay, and Iberton, with their appurtenances, in the 
county of Dorset ; and the manor of Sutton Courtenay, 
in the county of Berks ; and the manors of Hillesdon and 
Odesdon, in the county of Bucks ; and the manor of 
Wabingden, in the county of Bedford ; and also the 
manors of Sheviok, Weststanton, Landulph, Northhill, 
PortloOy Portpigkan^ Leghdurant, Landrean, Trelowye, 
Treverbyn, Courtenay Tregamere, and Trehegan, and the 
boroughs of Crqfthole and Portpighan, with the advowsons 
of the churches of Cheviok, Landulph, and Northhill, aiid 
the free chapel of Lamand, with their appurtenances, in 
the county of Cornwall ; and all the manors, messuages, 
lands, tenements, rents, reversions, services, and heredi- 
taments whatsoever, which were of Thomas Courtenai/ late 
Earl of Devon, son of Thomas Courtenai/ heretofore Earl 
of Devon; in Whytewell, Stotecomb, Vielston, Pannis- 
ford, Budleigh, Twyckebeare, West Middleton, Coles- 
cote, city of Exeter, Dunsford, Furde, Ide, Lerkebeare, 
and Selake, in the county of Devon aforesaid; and in 
Plympton, Ohehamptony Tyoerton, Sampford Courtenay, 
Chalveleigh, Cornewode, Norton, Dawney, Topsham, 
Exilond, Ken, Kenfud, Exmyster, Colyton, Whytaford, 
Whyrapell, Aylesbure, Baylesford, Musbury, Chulm^- 
legh, Newton Popilford, Dawelton, Thorne^ Fareway, 
Crokehorne, Westkoker, Hemynston, JPeryton, West- 
capeland, Iwerne, Courtenay, Iberton, Sutton Courtenay, 
Hillesdon, Addesdon, Wavyngdon, Sheviok, Landulph, 
Northill, Portloo, Portpighan, Legh Durant, Landrean, 
Trelowya, Treverbyn, Courtenay, Tregamure, and Tre*- 
lugan aforesaid. And the manors of Brommore, Old 
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Leymyngton^ and New Leymyngton, and Bokeland, with 
the appurtenances in the county of Southampton ; and 
the manors of Colompjohn^ Whitewell, and Shutlecomb, 
with the appurtenances, in the county of Devon ; and the 
manors of Treverbyn, Trelugan, and Tregamur, in the 
county of Cornwall, which late were of Hemy Courtenayy 
brother of the aforesaid Thomas the son of Thomas ; and 
also all messuages, lands, &c. which were of the same 
Henry, in Old Lemyngton^ New Lemyngton, Bokelond, 
Brommore^ Colompjohn, Whitewell, Luttecomb, Trever- 
byn, Trelugan, and Tregamure. To have, hold, and 
enjoy the said name, state, stile, title, honour, and dig- 
nity of Earl of Devon^ and all and singular the castles, 
honours, lordships, manors^ &c. together with the knights 
fees, &c. and with the courts leet^ views of frankpledge , 
liberties, &c. in as ample ipanner as the aforesaid Thomas 
the father of Thomas late Earl of Devon, or any other 
Earl of Devon heretofore had and enjoyed, by the services 
therefore of old due and of right accustomed. Also we 
have granted to the aforesaid Edward all the issues, profits, 
and revenues of all and singular the aforesaid castles, &c., 
arising, as well by his own hands as by the hands of the 
now escheators and late escheators of the counties in which 
the same severally are, as by the hands of bailiffs, re- 
ceivers, farmers, and other occupiers of the same, who 
now are or were or hereafter shall be, without any ac- 
count or any other thing to be theretofore to us and our 
heirs rendered, made^ or paid. And also we have re- 
leased, &c, all actions, &c. although express mention, &c. 
in these presents, be not made, or any statute, act, or 
ordinance to the contrary thereof notwithstanding; and 
this without fine or fee to be therefore to our use in any- 
wise paid. X In witness, &c. Witness the King at West- 
minster, the 26th day of October. 

^ By writ of Privy Seal, and of the date, &c. 

' There is an express 9nd special saving of this grant in the statute 
19 Hen. Vn. ch. lo.. 
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REPORT 



OF THE 



CONTROVERTED ELECTION CASE 



OF THE 



BOROUGH OF WEST LOOE. 



Committee chosen, April 18, 

Chairman. - - Rt. Hon. F. J. 

Jesse Watts Russell 

William Stuart of - - - 

The Rt. Hon. W. C. Plunkett 

M. G. Prendergast - - - 

Francis W. Grant 

Joseph Pitt - - - - 

J. B. Wild MAN - - - 

E. B. PORTMAN - - . 

Hon. W. Gordon - , . 

J. Bastard - - - 

Robert Downie - - - 

W. R. K. Douglass 



1822. 

Robinson. 

Gatton. 

Armagh. 

Dublin. 

Galway. 

Elginshire. 

Cricklade. 

Colchester. 

Dorsetshire. 

Aberdeenshire. 

Devonshire. 

Inverkeithing. 

Dumfries. 



For Petitioner - 
For Sitting Member 



NOMINEES. 

- R. Bernal 

- D. Gilbert 



- Rochester. 

- Bodmin. 



Petitioner - 
Sitting Member - 



Rowland Stephenson, Esq. 
Rt. Hon. Henry Goulburn. 
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COUNSEL. 
For the Petitioner - - Mr. Harrison and Mr. Mtretn&hvr. 

For the Sitting Member - Mr. Adam and Mr. GouWurn, 

AGENTS. 
For the Petitioner - - Messrs. Hall and WUlett 
For the Sitting Member - Messra. Smith, Lake, and Company* 



PeUtionof ^H£ petition of Rowland St^hensdn 6sq. stated^ 
Stephenson, (amongst Other things), that, at the election on the 

"q- ISth day of Feb. 1822, Isaac Wilcocks, gent., without any 

sufficient warrant, claimed to be mayor, and illegally acted 
as returning officer; and rejected several persons who 
had good tigtkt to vote, ftnd ^er6 t^dered for the peti- 
tioner; and admitted others for the sitting member who 
had no right to vote ; and unduly returned the sitting 
member. 
State of the For Mr. Goulburn - - - - 23 

^^' All of these were members of the coiporatiou ; some 

few resident, but the greater part non-resident. 
For Mr. Stephenson - - - - 47 

None of these were corporators^ but the whole house- 
holders paying scot and lot, and residing within the 
boroughv 
Lists of The following lists of objections Wer6' delivered for the 

objections, petitioner, under the stat. 5S Geo. III. c.71. against the 
votes foi* Mr. Gotilbum : 

lst.-**That the voters enumerated in this list were not, at 
the time of the said election, nor before, inhabitant 
householders paying scot and lot^ nor inhabitants 
paying scot and lot, nor duly tendered as such at 
the election. 
2d.— That the votesis enumerated in this list were not, at 
the time of the election, capital burgesses of the 
borough, norjree burgesses f nor Jree men, not 
having been duly elected into either of those offi- 
ces at or before the election^ nor continuing in 
eth6ir of thi>se offices at the time of the election, 
hor entitled to vote in either of those capacities. 
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8d.— That the voters enumerated in this list were not, at 
the time of the election, ^^tf burgesses of the bo- 
rough, nor burgesses of, nof resident within, the 
borough. 

4th. — That the voters enumerated In this list were not 
duly tendered at the election, having been ten- 
dered in the alternative. 

Stb. — That the voters enumerated in this list were not 
entitled to vote, being concerned and employed 
in the charging, collecting, levying, and managing 
the customs* 

6th. — That the voter mentioned in this list was not en- 
titled to vote, not being, at or before the election, 
a housekeeper within the borough^ but only a 
lodger. 

There was no previous determination of the right of No last de- 
election for this borough. termination. 

' The committee, therefore, called upon the respective par- Sutements 
ties to deliver in statements of right under the statute ^^^^ ^' 
28 Geo. HI. C.52. 

That for the petitioner was, Forpeti- 

" That the right of voting in the borough of West "^°*''' 
'^ Looe, i^ in the commonalty or burgesses of the 
^^ said borough, paying scot and lot." 
That for the sitting member was, For "iiting 

*♦ That the right of election is in the mayor and bur- 
*^ gesses of the borough of West Looe^ being mem- 
" bers of the corporation*" * 
Mr. Harrison Opened the case for the petitioner. Opening 

The committee will observe from the statements, that tionlr? ^ * 
the issue between the parties is whether the right of voting 

* These statements raised the question in the roost direct ihanner between the 
inhabitants at large, and the self-constituted select body of the corporation. But, in 
Older to form a correct view of the real nature of this question, it is necessary to 
state it somewhat more distinctly. — ^It diould be observed that it was ad- 
mitted between the parties, that the return ought to be made by the burgesses ; 
the only question was, who they are : by the one statement they are the inhabitants 
of the place, who, upon ^jury finding upon their oath xht fact of their iithabit- 
iDg, are sworn to their allegiance to the King and the laws, and thereupon . 
become burgesses; a mode of creating them which, without perjury in the 
jnry (a thing not to be presumed) cannot be abused. By the other statement the 
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^P*^8 . in this borough is a corporate right, or whether it is that 

tioner. 



Burgesses 
and inhabi- 
tants. 



which is by different authors called the common law right, 
and is said to prevail whenever no other specific right is 
proved. The petitioner contends, that the right is ** in 
" the commonaUy or burgesses^ being inhabitant house- 
" holders^ paying scot and lot.'* The terms " commonalty '* 
and " burgesses " have been adopted in the statement, 
because both these designations are used in the ancient 
returns. " Inhabitant householders ^ " is, in fact, only a de- 
scription of the common law I'ight, and the paying scot and 
lot is only the necessary consequence, by the ancient law, of 
their being burgess householders ; and the whole resolves 
itself into a definition of the inhabitant householders, who, 
as resiants, were bound to attend the court leet; who bore 
the scot and lot, and other charges of the borough, includ- 
ing, in former times, the wages of the members. 

It will be necessary, under these circumstances, to ascer- 
tain the proper interpretation of the word '* burgess" All 
the ancient authorities treat it as originally synonimous with 
inhabitant, but in more modern times it is too generally 
considered to be a term implying some corporate character, 
which formerly, beyond all doubt, it did not. Whitelock, 



burgesses are said to be the members of the corporation i if that meant, according 
to the charter of Elizabeth, the inhabitants of the borough presented by the 
jury in the manner stated above, and as they actually appear to have been in 
the early records of the borough, then it was in effect the same as the petitioner's 
statement, notwithstanding the inhabitants are also members of the corporation; 
because they are not less burgess-es from being also corporators : — but if the sitting 
member's statement meant, as it was undoubtedly intended, the present body 
of corporators, resident as well as non-resident, and arbitrarily elected by 
themselves, then the parties were directly at issue; and the point which the sit- 
ting meml^er had to support was, that this assumed power of the corporation of 
electing members into their own body, as weU inhabitants as others, had some legal 
foundation. There is no charter or bye-law to support it ; there is the early usage 
of the borough against it i and the chantr of Elizabeth is directly oj>posed to the 
election (if non-residents, and contains no authority for any election of burgesses 
by the corporation ; there is, in short, nothing to support it but an usage from 
I678, which, during a great part of the time, was disputed, and which, from the 
fiKts of the case, it was contended, was clearly an usurpation. As to the effect of 
this right, as contrasted with the other, it puts the whole borough at the mercy of 
the corporation, without any check whatever upon their conduct:— a situation in 
which no other public body in the kingdom stands. 
i> See, for explanation of the ancient use of these terms, the Preface. 
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in his first volume, p. 500, says, that " burgesses are the O^^nin; 
*^ inhabitants and freemen of boroughs^^ and I shall shew tioner. 



the committee what the term ^^ freeman " means when ap- — 
plied to that early period, and attached to the word inha- 
bitant. In his second volume, p. 95. he says, " The bur- 
" gesses were inhabitants of towns and boroughs enclosed or 
^^ fortified.'^ Spellman describes them thus, *^ Burgariiet 
*^ burgenses sunt burgorum i/illarumque clausarum sen muni- 
" tarum habitatores'^ Under the word burgess, Madox, 
in his Firma Burgi, p. 2. says, that in early times there 
was no distinction between citizen and burgess^ but a bur^ 
gess was an inhabitant either of a town or a city. How- 
ever, as 'early as the reign of Richard the Second, the dis- 
tinction began, and then they were described ns citizen de 
citie, and burgess de burgh. In Cowell's and Blount's dic- 
tionaries, the description of a burgess is, " a man in trade S 
'' inhabitant of a walled town or boroughy Manly's dic- 
tionary states a burgess to be ** an inhabitant of a borough 
^^ora town •," and in the statute of the 35th of Henry VIIL as Hen. a. 
ehap. 11, as to the payment of the fees and wages of knights 
and burgesses in Wales \ in the 3d sect, it is said, '< For- Wales. 

* There is nothing in the term * burgess * which of itself imports that he is a man 
in trade ; and it would be very difficult to find nny use of the word which would jus* 
tify this construction. It is no inconsiderable argument against this meaning of it, 
that it would exclude from being burgesses any one not in trade, of which exclusion 
there is no trace in any of our early laws or authors. 

* It appears from the recital of the 1 7 Hen.VIII. c. 5. that the laws had been 
indifferently administered in Wales and the county palatine of Chester ; and that 
in consequence a> great increase of crime had ensued : to obviate this evil that 
statute enacted rfiat there should be justices of the peace for Wales and Chester as 
in the other parts of England. The statute of the 27 Hen.VIII. c. 26., re- 
specting the laws to be used in Wales, provides, amongst other thing!?, that it 
shall b& divided into counties and shires ; it before consisted of three pro- 
vinces, eiich of which was subdivided into cnntreds, (perhiips centred^, and ana- 
logous to our hundreds), and every cantred into commotes, containing fifty villages, 
probably, the district in which those villages met together, or held their folkmote. 
Certain cantreds and commotes are specified by name, which are directed for 
the future to be gKildable^ and to be part of the shire of Monmouth ; nnd so as to 
other cantreds and commotes, to be parts of other shires. The 20th sect, ex- 
pressly provides that the hundreds and lee/s shall be kept in the Euglish tongue ; and 
they are also mentioned in the 30th and 32d section of the same^statute. The 28th 
sect, requires that knights of the shire and burgesses for the borough of Mon- 
mouth shall be elected and chosen in like manner, form, and order as knights and « 
burgesses of the parliament be elected and chosen in all other shires of this realm 

»3 



6 WEST LOOE 

Opraing u asmuch as the inhabitants ^ of all cities and boroughs in 
doner. *^ every the said twelve shires within Wales, and in th« 

' " said county of Monmouth, not finding burgesses for the 

" parliament themselves, must bear and pay the burgesses 
'^ wages within the shire-towns of and in every th'c said 
" twelve shires in Wales, and in the said county of Mon- 
'" mouth, that from the beginning of the said parliament, 
" the burgesses of all and every of the said cities, boroughs, 
'^ and towns, which be and shall be contributory to the 
** payment of the burgesses wages of the said shire towns, 
*^ shall be lawfully admonished by proclamation or other -« 
'* wise, by the mayors, bailiffs, or other head officer of the 
" said towns, or by one of them, to come and give their 
** elections for the electing of the said burgesses at such 
^' time and place, lawful and reasonable, as shall be as- 
^^ signed for the same intent by the said mayors, bailiffs, 
" and other head officers of the said shire towns, or by 
'^ one of them." The terms here are used syncmimously : 
in the early part of the statute the Sectors are described as 
inhabitants, and in a subsequent section as burgesses^ with- 

of England; and the fees of the burgesses are to be levied as well within the 
burgh of Monmouth as within all otlier ancient boroughs wttimt the shire of 
Monmouth ; and similar p'ovisions are made for the other Welch shires. Fron 
which clauses the strongest inference arises, confirmatory of the facts which appear 
in the journais and in other early documents, as well as in the hli^tory of many bo- 
roughs, that in the reign of Hen. VIH. the elections were made in the same man- 
ner and tihe electors were of the same class throughout all the borovgha in £ngl9n-d. 

The Stat. 34 & 35 Hen. VIU. c 36. carries into further effect the st»t. 
37 Hen •VIU. c. &6 :— The 23d sect, provides that the leets and Utw-dat/s may he 
held as in England. The 26th sect, contains provisions for corporate towns 
only; and the 97 th seot.. gives to the King for seven years a power to dissdve 
boroughs and create new ones at his pleasure. The 7Mh sect, provides /or the 
holding of the sheriff*stoum; and ihe 110th sect, provides that <UL the Km^*s 
iubjects and residents in Wales shall ^nd at all parliaments knights for the shiresy 
and citizens and burgesses for cities and towns — Haver^dwest to Bnd oneliurge^^ 
whose charges are to be borne by the mayor, burgesses, ax4 i^habi^aoti; ; and by 
the 124th sect, it is made a county of itself. 

Soon after this last stat. follows the one mentioned in the text. 

* The \b Hen.VI. c. 5.9 as to the qualification of jurors, ha^an eiceptioB,that 
it shall not extend to cities and boroughs, nor to the mhabittoUs m the same ; and 
the 8th sect, of the 27 Hen«VIU. c*a4*9 preserves their privilege of jpot skpp^ixa^ 
out of cities, boroughs, or towns wherein they iti^iabU; and in the lithseot. 
of the 27 Hen.VIir. c. 26. constant mention i^ mad» of the juri$di<^aB over the 
inhabitant;! in the hever^l hundreds. 
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out any such distinction as is now supposed to exist with 9^^ . 
reference to the corporate character. In a subsequent tioner. 
clause of the same statute there is this enactment, ** that — — ^ 
*' two justices of the peace in every of the shires in Wales^ 
** and in the said county of Monmouth, by force of this 
'^ act, shall have full power and authority indifferently to 
*^ lot and tax every city, borough, and town within th^ 
^^ shires in Wales ;'' which I use to shew the reason of in 
serting in our statement the words ** paying scot and lot ;'' 
because, it appears from this statute, that at that period, 
all the inhabitant householders ^ of the place were allotted 
and taxed to the wages of the members. It will be ob- 
served, from all these authorities, that the use of the term 
burgess in early returns in no respect designates a corpo*- 
rate character, and that no inference in favour of a corpo- 
rate right can be drawn from the use of that term. 

In some of the earliest returns for this borough* the CommoB- 
word ** commonalty " is used, and in others, the word * '^* 
« burgesses" shewing, by the indiscriiminate use of these 
terms, (even before the charter was granted by Quoeil^ 
Elizabeth to this place), that they were considered synoni* 
pK>u$t and used ii;wiifferently the one for the other, 

Jn a variety oif cases that have occurred, arguments have Mtyor. 
arisen upon the use of the term mayor^ s^ descriptive of the 
head officer of the borough : that name also ocicurs in the 
early returns of this borough. % proceed to shew, that no 
inference in favour of a corporate right <^n be drawn from 
the circumstance of there being a mayor ip any place, or of 
his being the returning officer ; for in fact, ip early periods 
the mayor did not mean (as in coomion acceptation it now 
does) the head officer of a corporation. It will be found in 
some early documents that in this borough mayor and 

' In the stftt. also of the 6th of Hen .VIII. c« 16*9 which relates to the knights 
fW4 burgesses departing before the eod of parliament, and imposes the lo» of (jieir 
wages on those who absent themselves without the speaker's warrant, it is pro- 
vided^ that <* all the cminties^ eitieSj and boroughs, whereof any such person shall 
** be elected, and the inhabitarUs of the same, shall be clearly discharged of all 
*< the said wages against the said persons for evermore." From which it appears 
that the counties, cities^ and boroughs were all pyt on the same footing, and -the 
inhabitants wece the persons who paid the wages; and those^, by J(he si^vefi^at 
statute of Henry VIIL, were the persons who ought to vote. 
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reeve ' were anciently used indiscriminately one for the 
other : in one instance it will appear, that the same person 
is called mayor in one record, and in a subsequent docu- 
ment reeve^ when he held the same situation, and acted in 
the same character: I should state that I allude to returns 
and documents before the existence of the charter of Eliza- 
beth, because I think I shall have no difficulty in shewing, 
(though the burthen would properly lie upon the other side) 
that no charter of incorporation previous to the 16th of 
Elizabeth, tinder which the borough of West Looe now 
acts was given to that place. In addition to the observations 
I have made as to the use of the terms mayor and reeve in 
this borough, I proceed to shew that the term mayor was not 
in early periods applied to the head of a corporate body. 

In the Downton case^ in the first Luder's, p. 109. ctseq. 
there is this statement: ** It \vas resolved, that this house 
" doth agree with the committee, that the said Mr. Eyre 
" and Mr. Elliott are duly chosen, and ought to sit, and 
" that the mayor of Downton do amend the return.'* Upon 
that term mayor there is this note ; " It was contended on 
'• the one side, that the bouse used this word^ by mistake 
" for that of bailiffs The borough of Downton is no cor- 
^^ poratioriy but a mmpr and constables are annually ap- 
*' pointed at the court leet of the borough ; the office of 
*^^ mayor is only nominal." Upon that passage there is 
this manuscript note of Mr. Luder, in the edition of his 
works which he left to the society of the Inner Temple upon 
his death. ^ " The mayor is an expression fornierly ap- 
*« plied to the head officer of every town, whether corporate 
" or not, and this is accordinsr to the original derivation 
" of the word from the Saxon- maer^ signifying great or 
*' powerful, i. e. the chief man of the place. ' In Honiton^ 
" DowntoUy (p. 126.) Callington^ &c. not corporations, the 
" port reeve, or he^d officer, has had this name. The 



» For the ancient use of the term * reeve,' see note to the Introduction. 

^ This edition of Mr. Luder*s reports contains very full observations on most of 
the cases. It may be lamented that he did not incorporate theni in a new edition ; 
they are deposited at present in the library of the Inner Temple, and acces^ble 
to all persons who may wish to refer to them, and who will find in them much 
valuable information. 
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** same name is applied to the head officer of Pelersfield^ 
*^ where there is no corporate mayor, but an officer chosen 



*' by the court leet. So in Penryn before it was incorpo- 
^^ rated by James I., as appeared in the records produced 
" to the committee in 1785. The present spelling of the 
" word is modern, and seems to have been adopted in order 
'^ to make it agree more with the Latin major." It is quite 
clear, therefore, that nothing in favour of the corporate 
right can be interred from the term mayor, >hich only 
means the head officer ; and if any additional argument 
was required, it will be found that in this particular plac6 
both mayor and reeve are used without any reference to a 
cort)orate character. 

A. 

I proceed to shew the early state of places where terms 
are used that might now be supposed to be applicable 
to corporations, but which in old times did not justify the 
inference that any corporation existed. In Madox's Firma 
Burgi, which contains a great variety of learning, and is 
one of the best books published upon the subject, there is 
much collected as to the early state of towns before they 
became incorporated. Mr. Madox says, in p. 37- " A 
/' town not corporated might be a community having per- 
** petual succession, as well as a corporate town ; and other 
" aggregate bodies, or communities of men, were formerly 
" deemed to have perpetual succession."' He then states 
a variety of instances, to shew that a corporation would not 
be inferred from the existence of such a community. In 
another part of his book, p. 49. he says ; '^ The perpetual 
" duration of a city or town doth not absolutely depend 
** upon its being a corpus corporatum. A city or town not 
" corporated is capable of perpetual duration or succession 
" for the same natural or intrinsic reason as one that is 
^* corporated. For example, the town or city of West- 
** minster is immortal like as the city of London, and 
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* Tn a late case, Rex v.Ecclesfield, i Bar. & Aid. 359., the court of King's 
Bench held that the inh:ibitants of a parish, although not incorporated, are qtuisi sl 
corporation. Ld. Ell. C.J. said, in giving judgment, ** Indeed the inhabitants of 
'* a township, parish, or other known portion or division of the county, considered 
" with reference to matters belonging to it, and in which, from their situation, they 
*< have a common interest, bear a resemblance to corporations. 
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Opeoing <* would be equaliy SO, if it were as full of inhabitants. A 

for the peti- . . 

doner. *^ town as long as it continueth inhabited hath a succes* 



— — " sion." He then goes on tq say ; " Indeed there seem» 
^ to have been this difference between a town corporated^ 
^' and a town not corporate, in point of duration or perpe* 
*^ tual succession ; that is to say, a town not corporate had 
^* succession only as an aggregate body or community, or, if 
^^ you pl^ascy as one generation succeedeth another. This- 
*^ might b^ called a natural succession. On the other part, 
*^ a town corporate had succession as an aggregate body or 
*^ community too, but a^ a community modified or put into 
^^ a particular form by the shape in which the corporation 
** shall have been granted to it." He then goes on to say, 
in p. 54ff ** Many of the King's towns which were not cor- 
'^ porate, as well as others which were corporate^ were 
" charged to pay to the King yearly a ferm for their town f 
^^ that is to s^y, towns not corporated might and did hold 
^^ their towns at ferm, in like manner as the corporated 
" towns were (by the King's favour) wool to hold.'^ Then 
be gives a variety of those instances, and in p. 65, he also 
states ; " On the other part, sometimes the men of a town 
«* not corporated have brought an action by the name of 
** Homines R^is of such a town." ^ He then gives a variety 
of examples, to shew that towns not corporated were, in 
f^ many of these respects, precisely similated to corporate 

towns* J quote these passages for the purpose of enabling 
the committee to apply them to any evidence which may be 
given on the other side in the history of this borough, as to 
wh^i or how it acquired its corppi:ate character. If they 
Hot corpo- attempt, from any documents, to shew that a corporation 
rate right, ^jj g^ist prior to Queen Elizabeth, or that the right of 
voting here is a corporate right, because the returns are by 
the mayor, I can poin^t out maiay places where, although 
there is la corporation, still the right is not corporate^ but 

^ Ld. EUenborough adopted this doctrine of Mr. Madox, in his judgment in the 
cue eked above^ of Rex v. The Inhabitants of Ecclesfield, i Bar. & Aid. p. 360. 
** In ancient times the inhabitants of towns not corporate were charged and sued pro 
'* rege>iii the same manner as those of towps corporate to aids and taUiages, and 
^ for a-Qpn or other debt due from their community, and for the receipt of the 
M goods of feloos and fugitives. Instances of these meters will b« foiind in ^e 
<* Firma Burgi of Madox, c. 4 & 5.'' 
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exclusively in the inhabitants^ ; and, nevertheless, the mayor, 2^^ • 
as the head officer of the place, is the returning officer, cioner. 



Tliat has been Uie esse in Beading^ Sha/tsbun/, Bridportj — — 
Windsor^ for some time in Taunton and Jldhorough ; and 
in many odier places the fact exists, that the rig^t is 
in the inhabitants, and yet the mayor, being the head 
officer of the police, is the person in whom the right of 
making the return is vested. 

After these preliminary obfiervations, I now proceed to 
the point in issue in this case. 

Wc contend that the right of voting in this place is ne- Common 
cessarily the common law right, because the corporate right *^ '^*' 
which is contended for on the other side stands upon the 
foundation of a corporation which was seated subsequently 
to the possession of the right to return members toparliament. 
It appears that members were returned from West Looe, as First re- 
early as the 6th of Edward VI. and from thence till the 1 6th "™'' 
of Queen Elizabeth, when the charter of incorporation was 
granted ; and it has returned members ever since. 

There is one point to whidi I should particularly advert, Seal. 
namely, the use of as^a^, which has been the subject of agreat 
deal of discfissian where the question has arisen between inha- 
bitants and corporators, and sometimes as between tenants 
and corporators. The use of it does f)ot, however, neces- 
sarily imply a coiporation ; there can, perhaps, now be no 
corporation without one ; at least it is incident to a corpo- 
rate body, because they speak and act by their seal, every 
document passes under it, and it may be said to be now 
essential to a corporation ; but the existence of an ancient 
seal does not necessarily imply one. A variety of bodies 
use seals (the Inns of Court for example), which certainly 
are not corporate bodies ; and many instances are stated in 
Willis's Notitia Parliamentoria ™, where seals are used by 

* f n bM boroaghs the election is to be made hj the burgesses ; every borough, 
ther^ore, in which the inhabitants paying scot and Jot have a right to vote (and 
which amount to 37) is an instance of the term * burgess,* meaning an inbUbicwBt 
paying scot and lot. 

"* See Willb, Not. Pari. vol. 3. ; 16 instances :— p. 1 1 , Bossiney ; i a, St. Ger- 
maint; l6).Honiton, Ashburton; 33, Westminster ; 45, Minehead; 47, Peton- 
lield; 48, Newtown; 49, Lymington; 56, Horsham, Midhurst, Lewes; 57, 
Kew Shoreham ; 60, Heytesbury ; 63, Great Bodmin. 
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St. Ger- 
mains. 



Opening bodies whicli never were corporations, and are not so 
tioner. down to the present day. They are as follows^: — 

— ^-^— Bossiney. — " Sent members to parliament in the 7th of 
Bossiney. " Edw.VI. It was made a borough by Richard Earl of 
" Cornwall, Heni*y theThird's brother. ° It was never in- 
" corporated, though it has a titular mayor, who is elected 
" at the court leel,and is the returning officer, and has arms 
^^ assigned to it," and the returns are made under those arms- 
St.Germains. — :The first return extant of this place is in 
the 5 Eliz.; it was never incorporated, though here is a port- 
reeve elected annually at the lord's court leet, who returns 
the members, and they are chosen by about fifty freemen of 
the borough : here are no arms, but they seal the inden- 
tures with the lord of the manor's coat. 
Honiton. Honiton. — First represented 28th of Edw. I. The port- 

reeve is the returning officer, who is chosen annually at the 
lord's leet. It is no corporation, but has arms assigned to it. 
Ashburton. Ashburton. — First represented 26lh of Edw. I. It is. 
no corporation, but has a ^or/r^£i;e chosen yearly at the lord's 
court, who is the returning officer, and the electors are the 
inhabitants who have freeholds. in the. boifough,. in number 
about two hundred.. The town has arms assigned to it. 

\V;estminsteri— First return extant, 1st Edw.VI. The re- 
tui*ning. officer is the high bailiff, under whom are four- 
teen capital burgesses. . It has arms assigned to it. They 
use what they call their common seal. 
Minehead, 



Petersfield, 
Newtown, 
Lymington, 
Horsham, 



Are all similarly circumstanced. 



There are altogether about sixteen instances. I state these 
to shew that no inference can be drawn in favour of the* ex- 
istence of a corporate right from a common seal, even if one 
had existed in this place. But it will be found, th^t when 
the first returns were made for this borough there was no 
borough seal. The mayor, indeed, might have used one 

■ The same prince who granted the charter for West Looe to Odo de Trcver- 
bin ; see post, p. 3] , et seq. 
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before the charter of Elizabeth ; but we shall produce from Opening 
the Herald's OflSce a visitation of Cornwall in 15735 lioner! ^ " 

the year before Queen Elizabeth's charter^ in which r-— 

Liskeard, Saltash, Tregony, Trouro, Launceston, and J^^^jfJ^ 
Helston are staled to have seals, but West Looe is not 1373. 
mentioned; although it is only eight miles from Liskeard* 
Another visitation of Cornwall in 1620: — 46 years after Visitation, 
the charter of Elizabeth will be produced, in which West ^^'^°' 
Looe is stated to have been incorporated by Queen 
Elizabeth, in the 16th year of her reign, and the seal is 
given. In the same visitation Liskeard is stated ex- 
pressly to havp been early incorporated, and " re-incorpo- 
rated /' from which it appears, that where there was a 
former incorporation it was noted by the heralds; and none 
such is mentioned of West Looe. 

As to the common law right of voting, to which I have Common 
before alluded, the committee is no doubt aware, that it is ^ "^ 
stated in Glanville, a book of the highest authority, in Glanvillc. 
pages 107 and 14'2, in the case of Cirencester, as the resolu- 
tion of the committee, '^ That there being no certain custom Cirencester 
** nor prescription who shall be electors and who shall not, ^'"®' 
'^ we must have recourse to common right, which to this 
** purpose was held to be that more than freeholders only 
" ought to have voices in the election ; namely^ all men^ 
" inhabitants^ homeholderSi and resiants °, within the bo- 
'* roughr In page 14«2 of the same book, the ca^e of 
Pontefract IS reported, in which the right was ultimately de- Pomfret 
cided to be in the inhabitants, after a variety of discussions. 
The statement is, " That the borough of Pontefract, being 
" a parliamentary borough by prescription, was discon- 
" tinned from the time of King Edw. I. to the 18th year 
" of the reign of King James, and then revived by order 
" of the Commons House of Parliament. In the 4th of 
" Henry IV. the King, by letters patent, did incor- 
" porate the same by the name of mayor and burgesses of 
^^ the town or borough of Pontefract, with power to elect 
" thirteen comburgenses "" ; viz. twelve besides the mayor, 
*' oiit of whom the mayor should be chosen, &c. But by 

° See before, p. 6. note d. Scat. 34 & 35 Hen.VIII. c. 26. § 1 10. 

• This was the term generally used in the reigns of Rich. II, and Hen. IV, 
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** reason of the long didcontinuanoe of the said borougfa^ 
" thcfre did not appear any known usage or prescriptiofi by 
<< whom the election shduld be made. And in this case 
^* these points were agreed upon by the committee : First, 
** Where no constant and certain custom appeareth, who 
<* dhould be electors in a parliamentary borough, then re- 
*• course must bd bad to the common law or common right. 
" Secondly, That the said charter of incorporation doth 
" not in words extend, nor can the matter of any charter be 
** o^f force to abridge or alter, that common right, in case of 
stn election to the parliament. Thirdly, That of common 
right all the inhabitant householders and residents 
^* within the borough ought to have a voice in the election^* 
I need not state that it is impossible to cite upon a sub- 
ject of this description, and upon a question connected 
with parliamentary elections, a book of higher authority 
than the one from which I make these quotations. It is 
stated iil the early part of the introduction to the book : — 
The journals of the reigns of Queen Elizabeth and King 
James I. furnish us with frequent instances of elec* 
tions being disputed in the country, and controverted 
^* before the House of Coittnwns ; but the number having 
** greatly increased in the two last parliaments of King 
*^ James, made many of the aUest members of those par- 
^* liaments agree in opinion that some certain rules or great 
** outlines of the legal rights of voting were become necessary 
" to be laid d(mn as a guide and direction to the electors and 
" candidates in the country^ and as a remembrance of the 
^^ reasons and grounds upon which the determinations of the 
*• house were founded * : this was attempted to be done by 
^* Mr. Glanville and the other members of the committee 
*^ of elections in the reports offered to the public.*' At that 
period, before the present Grenville acts^ these questions 
were determined by a committee of election ; — and upon 
the committee in 1621 are found — 
Sir John Strangeways. 

Sir Edw. Coke, Speaker, and Lord Chief Justice of the 
King's Bench, and author of the Four Institutes, as 

• See the Editor's Sketch of the History of Boroughs, p. 85, where the same 
course is recommended for present adoption. 
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ELECTION CASE. 15 

^ell as of twdve parts of Reports, and some learned Opening 

, *^ for the peti- 

law tracts. tioner. 

Sir Geo. Moore, Bart. _— — 

Mr. Neville. 

Sir James Perrott^ afterwards setlt Commissioner to 
Ireland. 

Sir Geo. Fane. 

Sir Heneage Finch, Knight, Recorder, afterwards Soli- 
citor and Attorney General, Lord Keeper, and made 
a Peer. 

Sir Robt. Heath, Solicitor General, afterwards Lord 
Chief Justice, and author of the Maxims of Pleading. 

Sir Thos. Hatton, a Judge. 

Sir Nath. Rich, aftefwards setit as a Commissioner to 
Ireland. 

Sir Geo. Goring. 

Mr. Pym. 

Sir John Saville, afterwards Comptroller of the House- 
hold, Privy Counsellor, and Baron. 

Sir Thos. Trevor, afterwards Chief Justice of the Com- 
mon Pleas, and made a Peer. 

Sir William Pooly. 

Sir William Fleetwood. 

Sir Francis Barrington, Bart. 

Mr. Serjeant Glanville, the Chairman. 

Sir Miles Fleetwood* 

Sir Humphiipy May, Chancellor of the Duchy. 

Mr. Noy, Attorney General, author of Maxims and 
Grounds of the English Laws, a volume of Reports, 
a Treatise on the Rights of the Oown, and the col- 
lector of a large volume of Extracts from the Records 
in the Tower. 

Mr. Selden^ the celebrated legal antiquarian, and 
inany others. I enumerate only a few of these names; 
they are well known to every one acquainted with the 
general or legal history of the country; and I think I may 
say, without dispute, that it is impossible to collect a 
greater number of persons of more legal historical and 
ancient knowledge of the subject upon which they wrote 
and spoke. 
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Opening In this book also will be found another important posi- 

for the ptti- . ir 7»T 1 J 

lioner. tion, namely, that " inhere the right has been once vested 
: " in any description qfyersons^ it nevei' can be afterwards 
Glanville. *' divested : the King has no pormer to alter or controid it, 
tionai'prin- " the parties themselves cannot surrender it by agreement or 
ciple. « covenant^ and it cannot be lost by non-user or by any 

theTrown. ** circumstances which can occur." This principle is so 
strong as to entitle me to say, that if I shew, as I will do, 
that the right contended for on the other side must neces- 
sarily be an usurpation, because it was not the first right 
that existed, the case for the sitting member is entirely 
destroyed. 
Winchelsea. The cases in this book are very distinctly stated ; and 
one of the first is that of the borough of Winchelsea. " The 
** said port or borough being to have barons or burgesses 
'* to the parliament by prescription, and standing incor- 
*^ porated by the name of mayor, jurates, and freemen, 
*.' it was admitted by all the parties, that only the mayor, 
" jurates, and freemen inhabitants ought to have voices in 
" the election of such barons or burgesses; but that at a 
Bye-law. . " hundred court, holden at Winchelsea the first of Nov. 
" V Jacobi, before the deputy mayor there and the jurates 
** with him associate, it was then ordered and decreed, 
*^ anionffst other thino^s, that from thenceforth there should 
" not any freeman or jurate of the town have his voice in 
" any election, or in the passing of any act, but such 
" freemen and jurates as should be inhabitants of the town 
'' by the space of three months together next before the 
" time of such election to be made, or such act to be passed, 
<5 except the mayor for hi^ voice.". This determination 
excluded some of the inhabitants; and it was determined 
^* that the said decree^ constitution^ or bye-lawy albeit it 
'^ .\vere granted that by charter or prescription the said 
town might make divers constitutions and bye-laws con- 
cerning their other affairs or go/vernment^ cannot alter 
" the manner or right of election of barons or burgesses to 
*^ the parliament^ but is to that purpose utterly void^i be- 
^* cau^e the commonwealth being interested in the freedom 
^* and consequence of such elections^ the same cannot be 
** restrained in any sort by' any private ordinance what- 
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f ^ wefoetJ* The oorponifDrst tbere&re^ of a place can by Opening 
no bye-bur restrain the right . of voting : they can in no tioner: ^^' 
way limit it ; they cannot alter it. This authority esta- ' 

blisbes that they may make an alteration as to their own 
constitution and goTenunent, but those alterations can have 
no ^eot in restraining the parliamentary elective right* 

In the case of Chippenham, p. 48, it is stated, that Chipptn- 
'^ The said town of Chippenham, being an ancient borough, 
^^ that hath, time out of mind, sent two burgesses to the 
^^ parliament, the indentures for the returns whereof, dated 
« 6th Feb. 7th Edw. VI. and 19th Sept. 1st of Mary, were ^^^««'. 
*^ naade between the sheriff of Wiltshire for the time being, 
^* of the one part, and such an one, by special name, as 
<^ bafltff of the borough aforesaid, and the burgesses of the 
^* same bcMrongh generally, without naming any, of the 
*' other part, imd^ their common seal ; but whether or no 
** the same were incorporated it appeared not. Ctueen 
^< Maty J by her letters patent of the 2d of May, in the 1st 
^ year qfier reign >*, at the petition of the men and inha- 
^' bUmts of the said town and b0rough> granted that the 
^* same should consist, de csetero, of a bailiff and twelve 
^ burgesses, by the name of the bailiff and twelve bur* 
^ gcsses of Chippenham, and that there ^ould be in the 
^ said boron^ two burgesses of parliament; and that the 
^^ baiUffand burgesses of the said borough and their suc- 
^ eessor% upon the writ for the election of burgesses for 
^ the parliament to them to be directed, should have power 
f ^ to cbooee two of the same borough.'' Here the diarter 
eispvessly gives, a right of election in creating Ae cor- 
poration of the persons described in it. ** But it appeared 
*< by proof of witnesses, that at the election for sev«*al par- 

P The eve of West Looe is much stronger against the corporation than that of 
Qhlppinfaaw, at it is reported in GlanTiIle ; for in tiie charter of Queen Mary no 
wor^of present creation or of future retaliation are stated ia the report, from wfaicll 
an inference might be raised that no corporation existed before, and that the 
provisions for the government of the town were panospective : bot in diis charter of 
Elizabeth> as will be seen hereafter, there are words of preaent creation ; and from 
the reeiuls as well as the several clauses of the charter, with tbe exceptbn of the 
reoognitbn of former privileges, which- were common to all bonn%hs, it may be 
inferred that the whole was intended for the^WMfV reguhtion of the place. That 
clause also of the Chippenham charter, which relates to the election of members 
of parliament, as it is here stated^ is from its phraseology open to the construc- 

C 
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Opening « liaments in Queen Elizabeth's time,, divers of the bur^ 
d^er. * f^ g^ssesy inhabitants o{ the said boroagh called ^freemeni 
■ ■ •* daim to have voices in the election." It then goes on 

to state what passed on the election. . *^ The precept being 
<^ read, Mr. John Maynard, by the voices of the bailiff 
<^ and all the said eleven incorporated burgesses then pre- 
^^ sent, was clearly elected in the first place, and so pro- 
<^ nounced and acknowledged without contradiction of any ; 
*^ divers others of the burgessesj inhabitants of the said 
^^ borough^ called Jireemen, being at that time in the under 
<* room, not offering themselves to come into the said 
*^ upper room, nor to join the said election with the said 
'^ bailiff and incorporated burgesses"— then it states; 
'^ That they did adjourn the election for the second burges- 
^^ ship, until the 2Sd of the same month in the same place^ 
*^ the said other burgesses and inhabitants * continuing still 
^< in the said under room, neither called to come up^ nor 
<< offering to come up, nor denied to come up, and so the 
^' assembly for this time was dissolved." I read this> to shew 
that an inference was attempted to be di^wn from the cir- 
cumstance of the other burgesses being in the under ro(»n, 
and not offering to go into the upper room, although not 
denied, as if there was an admission by their connivance that 
they had no right. ** The committee, upon the evidence 
*^ aforesaid^ and also the house upon the report thereof did 
<^ forbear to give any opinion of the point of fact, whether 
'< the said borough were a corporation by prescription 
'^ before the said letters patent of the 1st of Queen Mary, 
^< y^a or no, as holding it not absolutely material to the 
*^ matter in -question, for that clearly a borough may, by 
^^ customy have lawful right and privilege to send burgesses 
«* to the parliament, though it be no corporation; or, if it 
^* could not, yet, rather than the right of such boroughs, 
^* wherein the commonwealth hath interest, should be void 

tion that it was intended to give the right of election to the bailiff* and twelve 
burgesses,. who were thereby incorporated ; but the charter of fP'est Looe expressly 
ref<9rs to the former usage of the borough, and directs that there shall be two 
mesibers to represent the borough, and to be paid as before accustomed in that 
and other bdroaghs ; see post, p. 45, 46, and 47. 

, > This is the same expression as is used in the charter of Elisabeth to the bo- 
rough of West Looe ; and here it ts quite clear that it means the burgesses 
inhabitant, and not two different classes of persons. 
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<^ or destroyed for the want of being corporate^ th^^ afore- Opening 

*' and ought to be taken for lawful corporations \-seven ^Zntr ^*' 

<^ name of burgesses or inhabitants, or by some oH^^j 

*^ suiScient name, to this particular purpose ; though, 

<< other purposes of taking and making grants of land or 

^< goods or the like, they are no corporation. Resolved, 

*^ that the said charter of Q^en Mary did not^ nor cotdd 

** alter the form of the right of election for burgesses to the 

'^ parliament within the said borough from the course there 

^* before, time out of mind, held, so as if before this said 

^* charter all the btirgesses and inhabitants called freemen \ 

^< or any odier larger number of qualified persons, had 

^* always used, and ought of right to make the election ; 

<* then the charter, although it may incorporate this town, 

*^ which was not incorporate before, or may alter the 

** name or form of the corporation there in matters concerning 

** only themselves and their onsm govemmenty rightSf and 

" privileges, yet it cantiot alter and abridge the general 

^^ fi'eedam and form of elections for burgesses to theparlia" 

'* menti ^mherein, as aforesaid^ the commonwealth is inte^ 

" rested i for then, by the like reason, that it might be 

*^ brought from the whole commonalty, or from all the bur* 

*^ gesses of a town to a bailiff^ and twelve ; so might it be 

** broiight to a bailiff^ and one or txvo burgesses % or to the 

** bailiff' alone, which is against the general liberty of the 

*< realm, that favoureth aU means tending to make the eleC' 

** tion (f burgesses to be with the most indifferency ; which 

^' by common presumption is, when the same are made by the 

*' greatest number of voices that reasonably might be had, 

4 Here this committee seem to have assumed that *^ freeman *' was the proper 
name for the burgesses and inhabitants s not that it meant, as it is now commonly 
used, a member of a corporate body. It may be observed, that the term <* freeman '* 
would, under the charter of the Earl of Cornwall to West Looe, as well as the com* 
mon law, include as well burgesses as inhabitants, taking each in their strictest 
meaning. A person inhabiting within the borough for a year and a day would, by 
that fact» be made free ; and probably would at that time, without being sworn at the 
court leety be entitled to vote for members of parliament ; provided no court 
had passed, after the expiration of the year and the day, and before the election^ 
at which he might have given his pledges and been sworn to his allegiance ; both 
of which, it may be assumed, were necessary to constitute a full bux^ess. 

' How much these constitutional principles have been overlooked or infringed in 
the present management of many boroughs, only a slight knowledge of the history 
of parliamentary elections is necessary to satisfy the reader. 
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dmtger of packing or inivred 
)eva* the said letters patent, 
, may have made an alteration 
\uching the matter of election of 
, the form remaineth^ and the 
was of right h^ore the letters 
>y the committees and so re* 
ere resolvedf that mort than 
rate burgesses ought to have 
vesses to the juaHiament for 
pents as may be made to 
^^ or who ought to be elec- 
.^.»5 c/ui ot the forms or words of indentures, ought not 
*^ to be regarded, where tlie uimge and custom of the elec- 
<^ tions had not concurred with the forms of such indentures^ 
<< for the reasons delivered in thecaseof Bf^c//ii^^,andmore 
<^ strongly in this case. For in that case the arguments out 
<< of the words, et alii homines^ tending to give a greater 
<< number of burgesses or inhabitants interest in theelcction, 
which liberty the law favoureth, were not regarded, but 
rejected in a case where, by constant custom and usage^ the 
^^ electionstood restrained toa limitedandqualified number/^ 
There is another case» of Dover, p. 64. in which it is 
stated, that ^^ At the customary assembly or courts called the 
common horn-blowing, (because it is summoned by the 
blowing of a horn), holden in the town hall of Dover, 
<* 26th Sept. 3 Eliz., had and holden by the said mayor and 
*^ jurates, being at that time ten beside the mayor and the 
*^ whole commons or commonalty * of the said town, whereof 
*' there were then present to the number of 82, and being 
^* assisted by their counsel learned in the law, it was agreed^ 
^ that there should be 37 of the discreetest ccmimons, to be 
^^ chosen by the mayor and jurates, who should have power 
<' for and in the name of the whole commons, to choose all 
*^ officers in this town as burgesses to the parliament, aud 
** all other officers belonging to this town, which have been 
'^ accustomed to be elected and chosen by the commons ; 
*^ and at the same assembly, the said mayor and jurates did 
<^ elect and appoint, according to the same order or decree, 

* The meaning of commons and commonalty may be seen b^rct See fiost, the 
speeches of Mr, Adam and Mr« GoulWuro. 
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ELECTION CASE. 21 

«' full 37 out of the said 85 commons, to the purpose afore- Opening 

«' said ; according to which ordinance^ the said thirty-seven tioner. 

<^ persons atid their successors from time to time supplied, — — 

«• have been called tfhe common council of the said port or 

<* townj and they only, for the whole commons or com- 

<^ monalty. ther«> have johied in the choice of the burgesses 

^* to parliament.^ Here the statement is, that this bye-law 

was made at a meeting of all the persons in the town, and 

that they agreed to the election of S7 of the commons to 

act as a common council, who were to elect the officers of 

the borough, instead of the election being kept in the whole 

b6dy. Upon this case it was conceived by the committee, 

and so reported to the house, and there resolved,-— 

*« i^irst.— That the said ordinance of the 3d of Eliza- 
** betfa, notwithstanding the antiquity thereof^ and the 
" usage according to the same ever since^ ought not to 
•^ conclude the right of the other ^r^^ barons or freemen \ 
<* inhabitants of Dover, besides the thirty-seven now called 
^ common council ; nor ought the same to bind or prejudice 
** the privilege or interest of the commonwealth^ by restrain- 
'* ing the freedom of an election to the parliament, for the 
^^ reasons defivered in the case of Winchelsea and Chippen^ 
^ ham. Howsoever, peradventure, as to the election of 
** the officers of the town, touching their government there, 
** and other matters concerning themselves^ the same ordi- 
nance may be good, the validity whereof in these respects 
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* <* The xig^t of the other free barons or freemen, iahabitafits of borer.*" 
These terms seem to be material for the purpose of shewing what the free barooa 
really were : much importance has often been attributed to the title of '< barons,'' 
$& if something peculiar was annexed to it ; ^ut it probably meant in effect little 
more than burgess ; it might, perhaps, be ap|>lied where a borough had a grant of 
lands equal to a barony, by viittie of which each of the inhabitants took the tide df 
baron :, tfa&is, the citizens of London, after they had the grant of Middlesex, were 
called barons* In this passage free- baron is used as synonimous with freeman^^ 
ipfaioh can leave no room to doubt its application in this instance. 

Notwitbstandfaig this express declaration that die freenren were inhiAUantSj and 
that Lord Coke sayff, that all the liberties anddiarters of the cinque ports were 
alike; and notwithstanding there are. express authorities against the cinque ports 
making non-resident freemen (see in the Mayor of London against the Mayor of 
L^nn, 1 Bto. acPuU* 487, the cases there cited), yet Dover presents one of those 
anomalies of non-resident freemen voting for the representatives in parliament, 
uadtfr a decision of a commtitee in the year 1770. See the report of that case 
from tli€r Joumalfr, in the Appendix* 
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Opening €( the said Committee and this house did forbear to cUspate^ 
tioner. ^ *' as a thing indi£Perent to the business in hand. 
^— — " Secondly. — Whereas it was objected} that out of the 
long and constant usage agreeable to the said ordinance, 
which hath been continued for above 60 year^ that the 
said ordinance should be taken but as a thing dedaca- 
tory, and as a confirmation of a former ancient usage * 
and custom of the phice, which may limit and restrain 
an election, albeit no charter nor constitution can restrain 
the same, and it were inconvenient to disturb a course 
of election so long settled, but upon very clear matter 
to control the same." Yet even this was not considered 
to be sufficient ; although it was the deliberate act of the 
parties themselves, and was done by the consent of all, and 
acted upon for 60 years : nevertheless it was held to be 
perfectly nugatory, and that it could in no way restrain 
the right to the select body of thirty* seven. 
Lord Coke. Another authority I shall quote, because it will shew that 
the principle for which I contend is not laid down merely 
in books connected with parliamentary law, but may also 
be found in one of the first authorities of the common law. 
4th Inst. Lord Coke, in his 4th institute, p. 48, says, << if the King 
<< doth newly incorporate an ancient borough, which sent 
West Looe. « burgesses to the parliament" (precisely the case of West 
Looe; for it will be found that they sent members to 
parliament from the time of Edward VI. to die time of 
Elizabeth), ** and granteth that certain selected burgesses 
*< shall make election of the burgesses of parliament, where 
** all the burgesses elected before, this charter taketh not 
** away the election of the other burgesses. And so, if a city, 
'^ &c. hath power to make ordinances, they cannot mate 
•• an ordinance that a less number shall elect burgesses Jbr 
" the parliament thun made the election before: for free 
^^ elections of members of the high court of parliament are 
*^ pro bono publico, and not to be compared to other cases of 
** election of mayors, bailiff, &c. of corporations, &c." And 
in a subsequent page (49), be goes on to state, that the 
King cannot by his prerogative grant any exemption of 

* This is an argument of the same description as that attempted by the couoael 
for the sitting member in this case, treating the charter of EUnbeth as a charter 
of reincorporation^ instead of a new grant. 
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ELECTION CASE. 23 

Bon^atleDdknee ; that the Kin^s prerogative has no avail Opening 
against the elective Jranchise, or connected with it; that Uoner. 



when- a right has once been established, he cannot control it / ^— — 
he can neither give it in opposition to what existed before, 
nor interfere with it ; nor can he in any way control, mo- 
dify, or alter it. 

' ' One or two of the cases I have quoted shew that the Agreement 
agreement of parties (as in the case of Dover)^ has no avail ; 
and thd house have, in a variety of instances, refused to 
receiye evidence of that description. In the case of War' Warwick. 
lOfCit, 1st Journal, p. 90, the question was, whether the 
election was to be jbade by the mayor and common council, 
av by the commons in general : a petition was produced, 
vrhereby 200 commoners disclaimed to have any right of 
election ; but that was refused to be accepted by the com- 
mittee, because if one commoner appears to sue for his 
right, they will hear him : there the right was decided to 
be in tlie commonalty ; and there are many cases besides 
liiose I have stated from Glanville, in which the common 
low right is stated in the journals to be in the inhabitants 
as the common law and original right. The onus of proving 
any contrary right is on the other side ; they are to shew 
that the common law right ought not to prevail. 

In the New Windsor case, 1st Journal, p. 37, the charter New i/^nd- 
being an incorporation of inhabitants^, it was decided that "^^ 
the inhabitants of right ought to choose, and not the special 
men. 

In many other cases^ some of which are collected in Heywood 
Mr. Seijeant Heywood's book upon boroughs^ the same 
doctrine is laid down. 

Thus, in p. 177, in the Boston case, Mr. Hackwill re- ikston. 
ported from the committee of privileges, that Mr. Belling- 
ham the recorder and Mr. Okely were chosen. 
' The ^question was, whether a select number, or the 
commonalty "^9 were to choose. Sir A. Irby was chosen by 
a maJOTity of voices of the commonalty, and fourteen of 
the sdect number ; and it was agreed by the committee^ 

* The charter of Queen Elizabeth to West Looe is an incorporation of the in' 
habitants, 

^ Here commonalti/ means inhabitarlts. See post, Mr* Adam's and Mr. Goul- . 
bum's speeches. 
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lihat ^^ the election qfburge$$e$ in aUbcrol^ki did qfi 
^* rigfit belong to the commoners^ and that iwtimg €9idd 
<< take it from them but a prescriptioih <t^ ^ coMtant UMge 
<' beyond all memory^ To the wprUs ^' usage '' end 
<* beyond all memory " I shall bye and bye caU the afeton* 
tion of the committee. 

In the caae of Tami$iorth^ Serjeant Maynard sud^ ike 
common right qf election is not in the corporation, hU in^ ike> 
COMMONALTY.'' And in the Marlborough case the eommilleot 
adopted the principle, that the commpn hiw was ia tb^ ior 
habitants^ unless a contraxy right was shewn; and tbM^ 
it was added» the committee^ finding by the recarda and 
witn^ses that the usage had been to elect by the me^or and 
select number of burgesses, resolved that the rii^^t of ^lee!» 
tion is, in them. 

I state this to shew, that I am not contendiiQg that tiMt 
general principle is to oyer-ri,de every corporate tight im 
every borough, or that those general principles ar« to QVec*. 
set any decisions upon the subject ; but that th^ ootmoeiii 
law right, if once established, can never be taken away ; ifki 
exists in the larger body, it can never be restrained to tihsi 
less ; that it can never be interfered with by the King, or 
given up by the inhabitants, or conlxoUed by the GOxpenrtioiU' 
Having stated those general prinj(^iples, I will ttx>uble 
the committee with an observation or two uponthe ntuatiba 
in which the other side will stand in teferenoe. to. any evif% 
dence that may be given upon the subject of tisage. It ia 
v^ry qommop, in ^rguipg^qui^sljkai^of this sort^ toiuae terms 
iiwiliar to the law, as custom: ftodipres^cipticsi; bat, iafact^ 
there are but very few cases in whichipQ^cription. applied 
to the elective franchise^; when iti^ appli?d»iitc should reach 
bftck to the fartlfesl; peripda tQ whii^ memory, or reeandst 
can carry it: wheQ docvment^^ caniiot be pnoduced. fromi 
earjy periods,, showing what haa been donnv {nod in many 
instances they have been. lost from accideait^ or taken asnqr 
ox burnt), at^d.QO. records exist,^ you go^ from neoessitgr^ ta> 
the evidence. of living persons ;. they statp. their own kiiow*> 
ledge, and the knowledge, they have acquired from con- 

« Here commonalty is contradistinguislied from the corporation. See pott, 
Mr. Adam and Mr* Goulbum's sj^ceches. 
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Tersdng wkb p^nods^ boot dEnd^. upon f&e sufagttct ; tnd la ppouig 
tbat iwmy^ thty da cany it fattck ta smnetliing above a tiooer! ^^^ 
century f and yon lOBy get even beyond that dme. But* — — 
it wiU not be contended, that any evidence of that deicrip- 
tioti, can Uve any avail against early docnaients, or early 
proo^ became nothing diat has taken place in the memory 
of maiveanavaU inacasemii^etbereareeariyifecordsaiid 
early dooumenta to shew what exiBted in periods b^ond 
theteaeh of hiiman mearary. Usage may, under certain 
ciaennBtances, and applied to certain oases, and in the ab* 
Sttice cf alt eariier evklenoe, avail to prove some rights^ 
and to shev their nature; to control, modify, or limit them» 
or Bsoreover negative their existence, or establish Aetr 
abandonment^ or their transfer to others :— but it cannot 
apply to the electioe franchise ; because^ as that at th^ first ^i^cti^f^ 
existed, it must still continue ; it cannot be cooiririled i it 
cannot be given up by those who possess it; non-user does 
not affect it : whether it is discontinued 100 yeafs^ or 300^ 
is quite indifferent; non-us^ does not lead to the conclu- . 
sion that it has been abandoned, because it cannot be aban* 
doned ; it does not lead to the conclusion that it has been 
sold^ for it cannot be sold ; it does not lead to the con- 
clusion that it has been annihilated by a superior power, 
because no superior power can annihilate it; it can never 
be divested by] the King, nor given up by those who pos« 
sess it : an usage, therefore, going back two o9 three cen«* 
turi^, may still only be an usurpation, and is unavailable 
to raise the inferem^e of a loss ortiimsfer of the right, againrt 
any evidence which proves that it once existed, and was 
vested in taay certain dass of voters. 

Now let me conuder the situation in which this case 
stands. I will not go hxto a detail of the evidence we pro* 
pose to call \ that would be unnecessary : the evidence, when 
produced, will indicate the purposes for which we use 
it; and it will be commented upon hisreafter* I will only Early n- 
stale generally^ that it will tend to shew that the early re^ ^^''^ 
turxis were made by liie meyor at^d eommanalty^ or t^ 
mayor and burgesses of the place ; the othw side will have 
the benefit of the charter in the reign of Queen BUaabefh. 
I will shew returns anterior to that charter^ commencing 
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Opening vidi the Gtb of Edw.YI^ which I bdieire we the &8t 
tioner! ^ returns of the borough extant ; as nearly all those prvHr 



' to that period, and sobsequ^t to the reign of Edw.IV^ 

are lost. West Looe was ancioitly called Portbyan, wUch 
name is still to be found in old documents^ althon^i it is 
now discontinued. We shall produce a charter of- the 
Chirter, ig Edw. II. (1SS5), Containing an inspeximns of a diarter 
ofCornwan. which Ricbard, heretofore Earl of Foietieu and Cornwall, 
made to Odo de Treverbyn, granting that his borough of 
Portbyan shall he u Jree borougAt and that the burgesses 
^hall be Jree of all customs, and that th^ may buy and sdl 
ail merchandizes in markets and fidrs ; which last privil^e 
exists in a variety of places in England that have never 
been incorporated. This charter then goes on to state, 
(which is an illustraticm of what is meant by a free borough, 
and freemen of a borough) '^ tkaf if any one shall reside 
^^ Jbr a year and a day in the same borough^ without ju^ 
f* claim, he shall, according to the law of other free huT" 
. ^^ gesses, be yuit of all neijly and slavefy /' that is, that a 
man who went into the borough, and resided there as a 
( householder for one year, without a claim being made upon 
him by his lord, became, ipso facto, a free burgess of that 
borough by being an inhabitant there> without the slightest 
connexion with any corporate character, or the least allu* 
sion to it, but being a liber homo, orjreeman of the borough, 
according to the language of those times. 
Corporate The Other side must contend, for otherwise they have 
"S^^ no case, that] under the charter of Queen Elizabeth, 

(and I will defy, them to shew it at an earlier period), a cor- 
porate right of election was granted to the exchisian of the 
inhabitants. But they cannot establish thisby the charter 
of Elizabeth ; because, if I have succeeded in establishing 
the positions I have laid down, the charter of Elizabeth 
could not restrain the right : in terms it says nothing about 
it; it merely directs that they '< shall be elected as hereto- 
fore;'' but even if it did go further, if it stated, that the right 
of electing members of parliament should be by any limited 
number, still, upon the principles I have urged before^' it 
Qould not h^ve tbe.efifect of restraining the manner orjbrm 
as theretofore heldg without which> it is in^ossible toe the 
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atiiev side to support the right now oontended for» and ^^ . 
apon whidi the Section of the sitting member is founded, tioner! 

It will not be sufficient for the other side to say, ihat a •— — — 
doiarter^ which grants the privileges ccmtained in the Earl of ^Id^^^ 
ComwallV^ant, gave the corporate right It is nothing corponce. 
lihe a ehairter of incorporation; it only gives exemption 
fiom toUi^ and the right of beoomii^ free to persons re- 
sidinga: certain ^time there ; but havmg no connexion with> 
or similarity to any corporate regulations^ by whidi a 
oertaianuaBber of persons are to exercise any rights, as they 
do. at present under the charter of Queen Elizabeth, the 
first charter of incorporatiim granted to this plaoe^ as will 
hereafter be shewn in^ the evidence. 

Under the pretence of this charter of Elizabeth, a selee- Prtmnt 
tioQ is now made of a cartain number of pencms nstdent S^b«ousli« 
imd mm^residentf who are called free bmrgesses, and to 
those persons the election is at present confined; of which 
it is that the petitioner complains* He contends, that 
when the situation of this borough is brought before the 
committee, when all the documents are laid before them, 
it will appear that this place was first incorporated in the fint incor. 
reign of Queen Elizabeth ; that they never liad a corporate £uLbeth^ 
charter till that time ; that long since that charter^ the power 
of election of a certain number of persons, voketker resident 
&r not, to be members of that corporation, has been assumed 
by that body ; but such election of persons to be members 
of the corporation, cannot give them greater privileges than 
Queen Elizabeth meant to bestow on them by the diarter : 
it may, perhaps^ give them every thing the charter could charter 
and meant to give, except the interibrence with the elective ^^^ 
franchise; because all the authorities I have read are ren- elective 
dered nugatory, if it could be contended that under the *™**^***^ 
charter of Elizabeth, it was possible to confine the election 
to any number of persons, instead of leaving it where it 
was before, in the inhabitants at large. Whatever was the No select 
situation of tins place with reference to immunities^ grants^ ^j l^ 
and privileges of the persons living there, the liberi homines 
of the borough were the persons who, beyond all question^ 
before the charter of Elizabeth, exercised the ri^t of re-: 
turning members, according to the returns which we shall 
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(Jeliyer in :' that a select number of individuals did not 
at that time ; and that although the dective frahchiae has 
been ao long exercised as it now is, it must» neTertheless, 
upon the authorities I have before cited) be aA iisurpaticm^ ^ 
It is. upon that 1 bottom my case ; and if it cannot, be 
proved on the other sid^, that anterior to the dhiarter of 
Elizabeth a certain number of individuals wisre entiited to 
assume corporate functions, and in that certain number 
ei^isHed the right of electing members of parliament, the 
cas^ of the sitting member must fail. If he cannot establish 
that, I stand upon the common law right of election of the 
inhabitant housisholders; that isj the persons living in Uie 
place, and taxed and allotted ijt^ pay thie wages of the bur* 
gesses sent to represent them^ as well as the other burdens 
of the borough ; a description of persons in modern par- 
liamentary language called inkaiitanii householders paying 
scot and lot* 

Consistently with the prbciples I have before urged, I 
diall stop short in the early period of my evidence. I 
bottom my case upon the early right, which, I say, cannot be 
defeated by a subsequent charter. 

It is unnecessary I should go into the history of the 
modern corporation, or the way in which tiiey have exer** 
cised their corporate rights, or the course pursued by those 
who have for some time possessed an influence in ^kHat^ 
borough. What evidofice may be produced on the (Hher 
side it is impossible for me to say ; because, when the bo- 
iiough was about half a century ago transferred from one 
interest to another, it will iqppear that a mason was em* 
ployed to break open the door of the town hall, the 
charters and other papers were taken away, and what they 
consisted of I cannot prove; where they are I have no 
means of shewing; what they contained I cannot know ;. 
it would, therefore, be idle for me to speculate upon the 
evidence they will give. As far, however, as we have been 
able to see any documents, they do not tend Id; support the 
corporate right of electing members of parliament. If 
th^y go into evidence of the oorporation, we shall shew, by» 
reference to ancient records of the court leet of the borough^' 
presentments oS reskmisr for not attenditig at the court' leet 
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aiid doing their siih there, according to the early constatu- Opening 
tion of the place ; but there are no bye-Iaw5s nor constitu- tioner. 



ttons, which are^ almost invariably discovered in all collec- ' 
tions of corporation papers, where there has not been JJjjJ*^*" 
some spoliation : what has been taken or kept back I can- 
not state ; the other side only can shew that. The guild- 
hall was broken o^n, the common chest carried away, and 
at present there is a want of documents and papers which 
are to be found in most other corporations where an acci- 
dent of this kind has not happened. If the other side should 
go into evidence in detail upon the subject of the charter^ 
it will be competent for me to give evidence in reply^ to 
shew irregularities in this corporation. But I will not 
anticipate that discussion now, which may arise here« 
after. I shall not go into the diarter so circumstanced ; CohcIimIoii. 
because no right can be founded upon it. I contend that 
all that has been done under it is usurpation ; it would be 
inconsistent with the grounds upon which we put our case^ 
to enter into what has been done since the assumption of 
tbe right under this charter ; we shall therefore stop short, 
not because we are afnud of meeting it, but because we 
say it is founded on usurpation^ and can lead to no conclu* 
sioQ, inasmuch as, however long it may have existed, it 
is inoperative to affect the common law right, which has 
been decided to be in the inhabitants at large. 

I forbear from saying any thing upon the votes ; we 
cpnfUie ourselves at present to die distinct question of right : 
whan that is determined, we shall shape our case in such 
w^ as may appear most advisable. 

Evideficefor the petitioner. 

Mr. Thomas Bond produced and proved the poll book. PoU^ook. 

On cross-examination he said, that he had been town- Unge. 
clerk upwards of SO years ; that he was acquainted widi 
the mode used during that time of electing the corporate 
officers of the borough. 

The mayor is elected annually on the 29th September, Electioasor 
by the capital burgesses. Two persons are put in nomi- ""^^* 
nation by the coital burgesses ; oi^t of whom one is after- 
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wards chosen by the capital burgesses aod freeing ihcir 
names being called over, and each giving his vote separately. 

The capital burgesses are elected by the majority of the 
capital burgesses, who fill up thevacancieain their own body. 

The free burgesses' or freemen are also dected by the 
capital burgesses alone. ^ 

The^ members of parliament^ during the time he has 
known the borough, have been elected by the mayor, 
capital burgesses, and free burgesses; nobody else has 
voted but members of the corporation. He stated he never 
knew of any other person claiming to vote, either of his own 
knowledge or by report from the last towindeik, who is 
dead, and whom he succeeded. 

In his re-examinaium he stated there had been no oppo- 
sition at any election during his time \ and that he had 
heard but of one, which was in the year 1765, and of a 
petition in 1678. He also stated, that of the twehve capital 
burgesses^v^ only were residents and that the ci^ital bur- 
gesses who had been elected during the 30 years he had 
known the borough, had all resided there for a short time 
previous to their election. " There are at present thirty four 
freemen^ ten ofixihom onhf are resident. 

Mr* Mlingworth, who had been a sub-commission«r of the 
public records, and a deputy keeper of the records in the 
Tower, produced from thence a charter of the 18th of Ed- 
ward IL, A.D. 1325j<X)ntaininganinspex]musof a charter 
of Richard Earl of Cornwall % in the v^ga of Henry III., 
before Richard was king of the Romans, which is as follows : 

Inter recorda curias can- Amongst the records of 
cellariae in turn London* the court of Chancery pre- 



' From the entries in the books, soon after the corporation assumed the right of 
admitting freemen, instead of their being inroUed and presented by the. jury at the 
court leet, it appears that the freemen were admitted by the consent and approval 
of the mayor, 

^ It was sworn in the affidants rec«itly filed in the court of King's Bench, upon 
a ffiotbn for a mandamus to present and swear in inhabiunt householders of the 
borough as free burgesses, that there were so persons who had been for several 
years last past inhabitant householders, and who had paid scot and lot during all 
that time, who were excluded from being free burgesses. 

' Richard Earl of Cornwall, brother of Henry UI. and afterwards King of the 
Romans, died in the reign of Henry III, 
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ad8ervat% scait, rotai litte- 
ra^ patentium de anno regni 
regis . Edvrardi post con-* 
questum Anglise seciindi 18^ 
par. 1. membr«22. sic con- 
tinetur. 

1-PRogo'^ ^Omnib} 
Prideaux & I ad quos ice* 
Eiizabetb uxe I sattm : 
ejus & ali^ 

2. Inspeximus cartam 
quam Ricus quondam comes 
Pict'&.Cornub fedt Odoni 
de Treyerbyn in hec vba: 

. 3. Omib3 ad quos psens 
scriptum pvenerit Ricus 
comes Pict'& Comub sattm: 

4* Novitis me concessisse 
Sc hac psenti carta mea con* 
firmasse p me & herediba. 
meb dno Odoni de Trever^ 
byn & her* suis qd burgus 
suus de Porbuan sit . liber 
burgus. * 

5* & qd burgenses de 
eodem burgo sini liVi & 
quieti de oibj consuetudinib3 
& possint erne & vendere 
oes mercandisas in mcatis & 
mmdinis & in omib3 locis p 
totum comitate Comub: 



served in the tower of Lon- EvM«k» 
don ; to wit, of the rolls of tioner. ^ 
letters patent of the 18th ■ 
year of the reign of Edward 
the second, aftertheconquest 
of England; part Ist. mbr. 
2S. it is thus contained. 

1. The King, to whom> 
&c. greeting : 



2. We have inspected the 
diarter which Richard, here- 
tofore Earl of Poictieu and 
Cornwall, made to Odo de 
Treverbyn in these words : 

3. To all to whom this 
present writing shaU come, 
Richard Earl of Pcuctieu and 
Cornwall^ greeting : 

4. Know ye, that I have ^^^ 
granted, and by this my 
charier have confirmed, for 
me and my heirs, to Sir Odo 
de Treverbjm and his heirs, 
that his borough of Porbuan 
shall be a free borough. 

5. And that the burgesses 
of the same borough shall be 

free and quit of all cust<nn9^ 
and they may buy and sell 
all m^chandizes inmarkists 
and fairs, and in all places 
throughout the whole county 
of Cornwall : 



rough. 



y The effect of this charter would be to exempt this borough from the jurisdic* 
tion of the King's minister, the sheriff, (or rather, in Cornwall, the duke of Cbm- 
wall's minister), and so to exempt the inhabitants from suit at the toum; and, as 
a consequence, subject them to suit at their own UeU 
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ETidenM $« CoDcessi eciam eidem 

tioncr!'*^ Odoni & her' suia qd si 
— aliquis residens fiiit p' vmt 
atrnu* 4f um^diem in eodem 
burgo sine justa calumpnid 
ifi£m legem aUor^ liVor' 
burgensium gtdeha tA o*mi 
natimtate 4* s'vituie rema^ 
neat. 
Market and 7. CoDcessi itm eide Odoni 
& her' suis p me & her* meis 
qd beaut in eodem butgo 
die Mercur* cujiulibet septi- 
mane m^catti & nundinag 
semel p annu duratur* p tres 
dies yideit in vigtt Sci 
Micbis & die Sci Mictiis & 
in ciBstino Ita qd ^cus 
Odo &; ber^ sui pcipiant & 
beant oes exitus & oia 
ooinoda ad pdcas nundinas 
ptinenda salvis ubi% in 
omib} ptitis que ad cgroni 
dni Regis ptineni; 



a* Qoare Yofes qd idem 
Odo & ber' sui intagri & 
ft^d£tc& opiineant ^cas lib- 
UtidsUBfffm Et ul haec con-* 
cessio rata & incoooassft 
pseveret ^sens scripts s^illot 
meo sigiiatam pdoxi in testi- 
moniii Hiis testib} 



Hugone de Sco Philebto. 
Rado de SuUing. 

5 



6. AlspiIbaTegcwitedto 
the same Odo and bis heirs, 
that i/ etmf ome shaB reside 

Jbr a year and a day in Ae 
same borough^ mthmtt just 
claim, he shall, according to 
the law of other free bur^ 
gesseSf be quit of all neffiy 
and servitude* 

7. AlsOt I baTe granted 
to the said Odo and bis 
heirs, for lae and mj hetrs, 
diat they shall have la the 
same borough a martet on 
Wednesday in every wedc, 
and a fair once in the year, 
to contintto for three days; 
to wit, on the eve, on die 
day, and on the mornw of 
St. Michael ; so that the 
aforesaid Odo and his h^rs 
shall receive and ba^w all 
issues and allad vantages per- 
taining to the said fair; sav** 
ing every where all pleas 
wbich^ pertain to the crown 
of the lord the King. . 

8. Wherefore we will, that 
the same Odo and his heirs 
shall entirely and peaceafaily 
bold the aforesaid liberties 
forever; and that this grant 
shall be preserved ratified 
and undiaken, I have tes* 
tified this present writing by 
the afiixing of my seal ; these 
being witnesses : 

Hugh de Saint Fhiliberto. 
Ralph de Sulling. 
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Rob fit Wi»i 

^Val?ofitWiffi 
' Ric* de Kilvard 

Aiigo de Tr^orioz & 
multis aliis. 

' 9. Nos autem ooncessiones 
Sc confirmacoem pdcas ratas 
kentes & gtas eas p nobis & 
her* nr is quantum in nob est 
Ro^o Prideaux & Elizabeth 
v&\ ejus consanguinee & uni 
heredum pdci Odonis & Johi 
Danney & Sibille uxi ejus 
consanguinee & alri her* 
ejttsdem Odonis & heredib} 
ipa]^ Elizabeth 8c Sibille con- 
cedim^ & confirmamus sicut 
carta (Idea ronabilir testat^ 8c 
put ijdem Ro^us Elizabeth 
Johes & Sibilla 8c anteces- 
sores ipa]^ Elizabeth &: Si- 
bille libtatibj pdcis a tempore 
concessionii & confirmacois 
pdca^ hacten^ ronabili'9 usi 
sunt & gavisi In cujus 8cc. 
T.R. apud Porcestr' xxij. die 
Sept*. 
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Rob. Fitz Waiiam. 
Walter Fitz William, and 
Richard de Kilvard. ^— ^i— 

Auger de Tregorioz, and 

many others. 
9. Now we» the grants and 
confirmation aforesaid, rati- 
fying and confirming the 
same for us and our heirs, as 
much as in us lieth, do grant 
and confirm to Roger Pri« 
deaux and Elizabeth his wife, 
the cousin and one of the 
heirs of the aforesaid Odo; 
and to John Danney and 
Sibilla his wife, the cousin 
and other heir of the same 
Odo, and to the heirs of the 
same Elizabeth and Sibilla, 
as the charter aforesaid rea- 
sonably testifieth; and as 
the same Roger, Elizabeth, 
John, and Sibilla, and the 
ancestors of the same Eliza- 
beth and Sibilla, the liberties 
aforesaid, from the time of 
the grants and confirmation 
aforesaid, have hitherto rea- 
sonably used and enjoyed, 
in witness whereof, &c. 
Witness the King at For* 
Chester, the 22d day of Sep- 
tember. 
P finem quatuo^ marcaj- For a fine of four marks. 

Mr. Illingworth also produced fi-om the augmentation Records^ 
ofiice, some of the records of the law court of the borough of conrt icet. 
Portpigham, during the time it was in the hands of the crown 
after the attainder of Courtnay, Earl of Devon, who became 
possessed of it from the descendants of Odo do Treverbyn. 
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97 Hen. s. 



Steward. 



Mayor. 



3 £dw. 6. 



Reeve. 

Steward. 

6£dw.6. 
Return. 



The first recovd was of the year 154>5« the. S6tli. of 
Hen.VIII.. in which the court was called ^^ihe court of the 
*^ moU dread prince Hen. VIII.'* The jury are described as 
** tie fwelvejbr the lord the King.:** certt^in things, to the nui- 
sance of the burgessesi are p-esented there, and aI$o tliQ 
officers of the borough ; and amongst the rest^ one John 
Hay to the office of reeve ^^ and the expences^pf the 
Reward are charged. The defaults qf.13 persons are 
ftresented who owed suk at the courts and are tiiercfore 
amerced* A court of the borough appears^ j^om. these re* 
cords> to have been held on the 12tb day of January io 
th&>aame year, and aaother on the 1 1th day of February in 
the same year^ and a third on the 15th of March, at none 
of which is there any juiry; and from the business trans- 
acted there, it is quite clear that they were courts baroii^ 
and not leets. 

Similar courts appeared to be held m the next year, and 
also a hno court, at which there is entered', as before, ^' the, 
*^ iwelttfoT our lord the King,** who present a person as ji cdiu - 
mon receiver of vagabonds, and for a breach of the peuce; 
and also the defaults of eight persons who owe suit at iho. 
court, and who are therefore amerced; and other persons are 
also presented for offences against the leet, and the expencen 
of the steward are charged. Other courts are held in tlie 
same year for the borough, in one of wiiich the same.Johii: 
Hay is mentioned as the maj/or of the borough ; .and antx- 
ther of the courts in that year is called the court of the 
manor. In 1549, the 2d of Ed w. VI., a law court is held, 
at which there is a jury as before ; the defaults of Jive per- 
sons are presented, and they are amerced ; and a person is 
presented to the office of reeve ; and the expences of the 
steward are charged as before. 

Mr. Illingworth also produced a writ, in 1553, the 6th of 
Edw. VI. for the election of members to parliament. Tlite 
return to it, which was in the 7th of Edw. VI., was stated 
to be made at Lowbttry^ in the county of Cornwall, between 
the sheriff on the one part and the mayor and commonalty 

J For the origin of this oame^ and the ancient functions of the officer, see the 
Preface. 
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of tik^ siid bd^oi^h brt the oth^r ^iii, and #ltiic*ed Aat f^^^ ^^ 
tBe aforesaid fnayor arid cdrntridnidt^ had defcUjd. In Wte^ tSilr! ^ ' 
hesa idiet^of, s.^ #el! th^ sh^fiff ^i (he mayor and ftw»- — i— - 
monalty aforesaid, interchangeably set thi>ir teak tbei^eto; 
tfat^l aft Low dbre^aid. 

Aitoth^f t^etdrri was produced of 1554, the lit year of ^Jj^" 
Qdee'n M ^^, beti^een the sd^riff of the one party atid the 
Aiaydr of the Bbi^6ugh of Lob df iHe other party, i*itrriss6lJi 
that the tnayor dnd burgesses of the same town elected. In 
witness wheredf the parties interchangeably put their seab. 

Atiother return hi 1555^ 1st and 2d of Philip and Mary, i & 3 PhiL 
btet^Wh the iheVTff 6f the one part and the mayof and ^J^J^ 
bii^g^sses of Loo of the othet part, witnesseth that the 
tnfayor And hurgeisei of thef borough of Loo, by iYiAr mutual 
fllss^nt, coh^ent, ahdagreelitaent, elected. . In witness whereof 
tA^ parti^s^ above ]^ut th^ir seals. 

Another return this same yeai^ % between the sheriff on 3 ^ g phu. 
the one part and the teeve (prepoittus) of the borough of * ^^' 
Weist Lobe' oh the other part^ whne^s^th that the aforesaid 
reeve and burgesses of the borough aforesaid, with an una*> 
nhnous assent elected.- In Withtesf whereof, is well the 
afore^flfid [Sheriff as the reeve of the bbrough aforesaid, inter- 
clltnngeabjy set their seals. 

There was no seal to this indenture at t!h6 dme it 

» 

was produced ; but Mr. Illingwoi^th, in answer tb a ques- 
tk>ri hy the cohimittee, whether there ^as any thing to 
^ht^ that H was ad official itaiy stated^ that he thought 
it' m(i^ have b^n a very small one, as it was attached by a 
Vi^Yy limall label ; and that there was 6nly the appearance 
of one ^eal, as there was onily on^ labd. 

Another indenture of 1557,* in the 4<th and 5th of Phil. iftsPba. 
and Mary, betweeili the sheriff of the 6t\e part arid the * ^"' 
reeve and the burgesses of the borobgh of Portbbyan bhthe 
other part, witnesseth that the aforesaid reeve and burgesses 
elected the ihembers for the commonalty of the borotigh 
aforesaid. In witness whereof^ the palties interchangeably 
set their seals. 

« See petition from St. Matures, jy^l, 17^3, ihtf f 793, the head olfiCerof th^i 
borough called "portreevi or mayor'* Carew, )02, 8, ft 4. 
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Evidence 
for the peti- 
tioner. 

4Eliz. 
Coun leet. 

Steward. 

5 E)iz. 
Return, 



1 4 £liz. 
Return. 



1 4 EUz. and 
20 EUz. 

26 Eliz. 
Return. 



30 Eliz. 
Return. 



From a record of the court leet in 1562, the 4tli of 
Queen Elizabeth, it appeared that the defatdts of the resi^ 
ants, were presented there, and the expences of the steward 
are charged as before. 

Another return was read, of 1563, the 5th year of 
Queen Elizabeth, made at Port-Pigham, between the mayor 
and burgesses of the aforesaid borough of the one part, and 
the sheriff of the other part, witnesseth that the aforesaid 
mayor and burgesses elected. In witness whereof, the 
mayor and sheriff interchangeably set their seals. 

Another return in 1572, of the 14th of Eliz., made at 
Port-pygham otherwise West Looe, between the sheriff of 
the one part and the mayor of the town and borough c^ 
Port-pygham, otherwise West Looe, and tke rest of the 
burgesses of the said town of the other part, witnesseth that 
the mayor and commonalty have elected William Hamon, 
and John Awdelley, esq. two of the most fit and discreet 
burgesses of the borough aforesaid, for the commonalty of 
the borough aforesaid. In witness whereof, the seals of the 
parties aforesaid are interchangeably set thereto. ^ 

In this last return there is a place for the seal, but no 
name to it. This return was two years before the charter. 

There is no intervening return between the 14th of Eli- 
zabeth and the 20th of Elizabeth. 

A return of the 26th of Elizabeth was read : 

Betweene the mayor of the towne and burroughe of 
Port-pigham, otherwise Westlowe, of the one ptie and the 
sherife of the other ptie, wyttnessethe that the mayor bie the 
assent and consent of the priucipall burgenses and comyn- 
altie of the said towne and burroughe elected. In wyttnes 
whereof, the sayde mayor, burgenses, and comynaltie^ 
thereunto subscribed and signes, and putte the comon scale. 

The signe by the mayor, with the seal affixed. 

And by Wyllin Bevyll senesc^^ ibidem. 

The next return, of the 30th of Elizabeth, was read, and 
appeared to be made at Porpiham, otherwise West Looe, 

1 

* In this return, as well as that of the dOth of Eliz. , the terms burgesses and 
commonalty are used as »ynouimous ; and this indenture is by the mat/or and the 
rest of the burgesses. 
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between the sheriff of the one part» and the mayor of the Endence 
town and borough of Porpiham, otherwbe West Looe, and tioner. " 



the burgesses of the said town of the other part, witnesseth ■ 
that the mayor and commonalty of the borough, by their 
common assent and consent, elected two members for the 
commonalty of the borough aforesaid, for them to do and 
consent to those things which by the common council, &c. 
In witness whereof, the seals of the parties are inter- 
changeably set thereto. 

Committee. — The seal is not described as a common seal. 

Mr. Illingworth proved, that he has had frequent occasion 
to search for returns to writs of parliament, and they are 
generally lost, from the latter end of the reign of Edw. IV. Edw. 4. 
to the latter end of the reign of Henry VIII., when there Hen. s. 
are some few single returns extant, but not many, and 
none for this borough. There are many returns extant 
during the reign of Edw. VI., but only one for this place. 

Mr, Illingworth then produced the charter of Queen 
Elizabeth, which is as follows : 

Octava pars paten™ de The eighth part of patents Charter of 
anno r' Re' Elizabeth sexto- in the 16th year of the reign ^^** 
decimo. of Queen Elizabeth. —— - 

1. Regina omib} ad quos 1. The Queen, to all to 
&c. saitm. whom, &c. greeting. 

2. Cum burgiis Si villa nrsL 2. Whereas our borough Theburges- 
de Portbyham alias West and town of Portbyan, other- "* andinha- 
Loe in com' nro Cornub sit wise West Loe, in our county merprivi- 
vi!} antiqua & in maritima of Cornwall, is an ancient ^^^^' 
situs ora ac burgenses et m- town, and is situated on the 
Vitantes * ejusdem a tempore sea coast ; and the burgesses 

* The expression, " bui^enses et inhabitant es,'* which often occurs in charters 
oftbts and the subsequent reigns, has created doubts in the minds of many as to the 
real meaning of it ; some thinking that it purports to distinguish the burgesses 
from the iuhabitants ; which in fact it does: but taken with reference to the sub- 
ject matter, such distinction produces no real difficulty ; for some of the inhabit- 
ants of every borough were exempt from the jurisdiction of the borough court, and, 
consequently, were not uirolled there as burgesses, ex. g. peers, women, minors, 
ecclesiastics, and others ; and yet those persons would share in the exercise and 
enjoyment of the privileges and immunities here spoken of, and, consequently, 
the expression is perfectly accurate, that the burgesses and inhabitants had ancieutlj 
enjoyed such privileges. t 
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for the peti" 
doner* 



Charter of 
Sdward de 
Courtneyf 
Earl of Dc- 

▼OD, 



Poverty of 
the " 
antt. 



CDtjuf coDtnii ha&i menior* 
pon existit pedfic^ huenint 
tenuer' & gavisi fiier' jurib} 
)iirUdic66ib| finndies^liktats 
quietanc' & priFileg' ac di- 
vcnis alijs oooisucUidin' lib- 
tasShi imuDimentu & jurist 
diccoib} tam p pscripciicm 
quam ra6oe Sc pretextu car- 
ta^ Gonceisionu & coafir* 
macioou p Ednoar^um de 
Courtnetf quondam comitem 
Devon* & anteceisor^ 6uos 
dnos dci bur^L tX. %tille te* 
nentiVs Sf inkiiantiVs ^ ville 
predce ac 90f beretf & sue- 
cessorib} th antiquo fact'. 



S. Cumq, ecuon bargus & 
villa predict'' cb pauperia^em 
inKUanM inde modo in 
magna ruina et decasu actus 
ost ut certam inde habem^ 
noticiam ex relate diverso|^ 
sttbdito]^ nro^ inVitandu* 
dci bui^i & vil) qui p emen- 
dacoe & reparaoSe ejusdem 
burgi nob humilime sttppli* 
caverunt ut eisdem inhftan^ 



. and' inbahitwilft tfasMO^ hmd 
the time wbeveof the iufwnr^ 
of man is net to the oontrariry 
haue peaceably faeU^ had^ 
and erqoyed rights^ jtisiadie? 
tionS) frrni^ises^Ubfinrties^ae^ 
quittanpes, aod privilegiHry 
and divers other eustonU) 
liberties, imsMinttiesy • and 
jurisdictions^ as weUr by pre- 
scription, as by reason and 
force of the charters, grants^ 
and confirmations anciendj 
made by Edward de Court? 
ney, heretofore Earl of De* 
von, apd his ancestors, lords 
of ^e said borough and 
town, to the tenants and in- 
habitants of the tqam afore? 
said, aiid<Yheir Quccessofs. 

5i And whereas also,- ibe 
borough and town aforesaid^ 
by reason ^ ^e pcfoerty of 
the inhabitants tbeveof, is 
brought to great ruin and 
decay, as we have certain 
notice thereof by the veport 
of divers of our sidcgects, in-* 
habitants of the said borough 
and town, who, for the 
amendment and reparation 



^ It seems, as well firom this passage, as finom the lists entered in the books of the 
borough at the commencement of the minutes of each court leet, that the tenants 
and inhabitants were treated as different classes of persons : from all the editor 
has been able to collect from the history of this and other boroughs, the free 
tenants were inhabitants as well as the other persons expressly called so^ bnt 
the free tenant, having a more con8iderri>le interest in his property than the other 
inhabitants, who were chiefly tenants at rack-rent, or, as they were termed in thia 
borough, conventionary tenants, were called, for (Hstinction sake, free tenants ; 
although, it was not in right of their tenancy, but of tbehr resbncy, that they owed, 
with^othtr resiants, suit at the borough court leet. 
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^^fdyinimificenciam &.gnini 

mam graciose & llbaliter ex* 
hibere & extendete vdim^ & 
q(t nos p regimine et nieliori 
gu1>nacoe ac meliorate ejus- 
dem \illeeosdem inh'itantes 
in corpus torpor atum ttpoli- 
tiquxC Jacete redigere ct ere* 
are dignareinur. 



4. Nos igitur prefata Re- 
gina voleeites quod de cetero 
quidem ccrtus in indubitatus 
modus in eadem VilU de & 
9uper castod pacb nre ac 
regioune & gubaaooe populi 
nri ibidem contioue habeat^ 
£t ut villa ilia ppetuisyt^ur' 
temporibi sit & pmaneat 
vitt pacts & quiet' ad formi* 
dinem & terrorera malo^ et 
in premiu bono^ Aceciam 
ut pax nra cetera^ fact' jus- 
ticie abs(]^ ulteriori diffugio 
ibidem custodiri &; fieri va- 
leant de gra nra dpeciali ac 
€X certa sciencia & mero 
motu nfis. 



5. Volumus ordinavim^ 
const! tuim^ decrevim^ et con- 
eessim^ ac p presentes p nob 
here* & successoribj nris 
Volumus ordinam^ consti- 
tuim^ & concedim^ qd dca 



of the uno borough, have 
humbly besought us, that we 
would graciously and libe- 
rally fihew and extend to the 
same inhabitants our muni** 
ficence and iavour ; and that 
we, for the rule and better 
government and improve* 
ment of the same town^ 
would desigU'-to mcike^ ee- 
DUCE, and create the same 

INHABITANTS INTO A body 

corporate and politic. 

4. We, therefore, the 
aforesaid Queen, willing that 

fromhencrforth one certain 
and undoubted mode may be 
continually had in the same 
town, of and upon the keep- 
ing of our peace, and the 
rule and government of our 
people there; and that the 
town at all future times shall 
be and remain a town of 
peace and quiet, to the dread 
and terror of the wicked, and 
tp the reward of the good ; 
and also, that our peace and 
all other acts of justice, may 
be there kept and dpne with- 
out further delay , oJfour spe- 
cial grace, and of our certain 
knowledge and mere motion. 

5. Have willed, ordained, 
constituted, decreed, and 
granted^ and by these pre- 
sents, for us, our heirs and 
successors, do will, ordaiq, 
constitute, and grant, that 



Evidence 
for the peti* 
tionen 



The Queen 
Creoles the 
town a free 
borough cor- 
porate, of a 
mayor and 
burgesses 
inhabiting 
the towa» 
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for the petU 
tioner. 



Name, 
•* Mayor 
and bur- 
geises." 



villa nra de Pbrtbybain alias 
West Loe in dco coin' mo 
Cornub de cetero sit &c erit 
liber bur^us corporat' in 
re facto et nomine imppm de 
uno majore & burgen^ exist, 
irMitatC ^ ville predce p no^ 
irienm««ori»&burgen8'burgi 
de Portbyban alias West Loe 
in com' Cornub. 



6. Ac qd diet' major et 
burgens' burgi illius siilt de , 
cetero unu corpus corporat' 
& politiquu in re facto & 
nomine imppm p nomen ma- 
joris -& burgensiu burgi de 
Portbyfaam alias West Loe 
in com' Cornub. 



May pur- 
chase landi. 



7. Et qd major & bur- 



our said town of Portbyatt^ 
otherwise West Looe, inour 
said county of Cornwally 
Jrom henci^orth may and 
shaU be a free borough cor- 
porate, in deed, fact, and ia 
name for ever, of one mayor 
and burgesses^ being inka^ 
bitants of the taum aforesaid^ 
by the name of the mayor 
and burgesses of the borough 
of Portbyan, otherwise West 
Looe, in our county of Corn- 
wall. 

' 6. And that the said 
mayor and burgesses oftkat 
borough shall be from hence-' 
forth one body corporate and 
politic^ in deed, tact, and Id 
name for ever^ by the name 
of the mayor and burgesses 
of the boroi^h of Portbyan,' 
otherwise West Looe, in the 
comity of Cornwall. 

7. And diat the mayor 



« These words, " burgenses existentes inhabitaiites,*' at least require that every 
burgess should be an inhabitant ; but still the doubt will remain in some min(is, 
whether it is also necessary that the converse should be true, that every Inhabitant 
should be a burgess; however, taking the whole charter together, and with refer- 
ence to the law as it was then actually practised, {here cannot be any real doubt 
on this point. The object of the charter is declared to be to benefit the inhabitants^ 
not any particular class of them, but all; the whole borough and the men of the 
borough are the objects of the charter; there is no mode prescribed for eleqting 
any select class of persons to be the burgesses ; and in the absence of such a pro* 
vision it is impossible to say that a grant so general as this should be limited xa any 
select body. When it is also considered that, with the exception of those mentioned 
before, peers, women, minors, ecclesiastics, &c., all persons inhabiting within the, 
borough were, by reason of their reuancy, bound as a duty, not entitled as a pri- 
vilege, to do suit at the borough court leet, it would seem impossible to say th^t 
they are not all included in tkis description, ** burgenses existentes inhabitantes. ;*^ 
that is, if not literally at least in its spirit, ** Ihe burgesset being the inhabitants**, i 
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"gjBBjied '. ejusdem burgi p 

tempore existen' et succes^ 

sores ^ sui de oetero imppm 

sint et erunt umi corpus cor- 

poratiun & una cottas ppetua 

in re & nomine habeant% 

sticcessionem ppetnam ip* 

'sps% majorem & burgens' 

unu corpus corporat' & poli- 

tiquum realiter 8c ad plenum 

creamus erigimus facitmis 

' constituimus declaramus et 

• ihcorporajftus • per presentes. 

Et qi ipsi p nomen ma- 
oris & biifgens^ burgi de 
Portbihan alias West Loe 
in com' Cornub sint 4* erunt 
fpetaisfutuj^ tempib3'ps6ne 
habiles et in lege capaces ad 
ttend pquirend recipiend & 
possidend terr' ten' libtat' 
privilegia jurisdicffies fran- 
ches' & hereditament' cuius- 
cunq,genemn«turi«vel«p6. 
ciei fuerint sibi & succ^so* 
rib3 suis in feed & perpetu- 
itat' necnon ad dand conce<- 
dend dimittend & assignand 
eadem terr' ten' & heredita- 
menta ac ad omia & singula 
alia fact' & res faciend et 
exequend p nomen ^dict'. 



and burgesses of the same Evidnce 
borough for the time being, tkner! 
and their successors for ever, ■ ' 

may and shall be one body 
corporate, and one perpetual 
commonalty 9 in deed and in 
name, and shall have per- 
petual succession; and them 
the ^ said mayor and bur- 
gesses one body politic and 
corporate really and fully we 
do create^ elect j make, con- 
stitute, declare, and incor" 
porate, by these presents. 

And that they by the name 
of the mayor and burgesses 
of the borough of Portbyan, 
otherwise West Looe, in the 
county of Cornwall, may, 
and shull be at all future , 
times for ever, persons able 
and capable in law to have, 
purchase, receive, and pos- 
sess lands, tenements, liber- 
ties, privileges, jurisdictions, 
franchises, and heredita- 
ments, of what nature or sort 
soever they be, to them 
and their successors in fee 
and perpetuity ; 'and also to 
give, grant, demise, and as- 
sign the same lands, tene- 
ments, and hereditaments^ 
and to do and execute all and 



^ In the reign of £dw. IV. it was doubud whether inhabitants could take or 
tratismit property to their successors'; and it was shortly afterwards decided. in the 
negative; which^ probably, occasioned the cautious and very special introduction of 
•these words into charters of this date. 

- • These words are all in the present tense, arid so fai: import a present creation. 
: f T.U\$ expression, **futuris lemporibus," as directly applied to their corporate 
capabilities, is very strong to shew that they had not before corporiite Rapacities. 
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tioner. 



Msytueand 
be sued. 

CommoD 
seal. 



singnlarother acts and tUn^ 
by the nan>e aforesaid. 
Stbly. Thediarter then gires a poirer to sue and be 
isued. ^ 



9* £t qd predict' major at 
burgens' heant imppm cde 
sigUlum p causis & negocib 
«uis quibuscunq^ ac successoj^ 
snof agend servitur' Ac qi 
bene liceat & licebit eisdem 
major! et burgens' ac tucces^ 
aorib} suis sigillum illud ad 
Jibitum 8UU de tempore in 
tempi}9 frangere mutare & 
<de novo facere prout eis me- 
lius videbitur. 



To be 19 
principal 
bui^esi^es to 
assist the 
mayor; 



10. Aceciam volumus ac 
p nob beredib) & successo- 
rlb} nria p presentes conce- 
dimus prefaf majori & bur- 
gens' & succefisoribj suis 
•quod de cet«ro sint & emnt 
duodedn ho^Tes ^ de discreci* 
orib} & magis probiorib) 
viris > didi bwgi de Partby- 
liam alias West Loe qui 
eruDi; assistentes et auxili- 
autes did' majori ejusdem 
burgi p tempore existen' in 



9. And that the aforesaid 
mayor and burgesses may 
have a common seal, to serve 
for the transacting of the 
affairs and business whatso- 
ever of them and their sue:- 
cessors ; and tliat it may apd 
shall be lawful for the same 
mayor and burgesses, and 
their successors, from time 
to time to break, alter, and 
make anew that seal at their 
pleasure, as to them shall 
seem more expedient. 

10. And also we will, and 
for us oqr heirs and succes- 
sors, by these presents, do 
grant to the aforesaid mayor 
and burgesses, and their suc- 
cessors, that from henceforth 
there may and shall.be twelve 
men of the most discreet and 
honest m^n of the said bo- 
rough of Pqrtbyan, other- 
wise West Looe, who shall 
be assisting and aiding the 
«aid mayor of the same bo^ 



' U was a considerable advantage to the inhabitants of the place, that the cor}?o> 
ration should be capable of being sued by their corporate name ; because, ocber- 
vi»e» soy- two or more of the ixthabltants might be &ued for any fine or tax to be 
paid by the town, and be compelled to seek for contribution from the other inha- 
bitants as those of hundreds and parishes now do; which, at least, gives them 
great trouble, and not unf|%quently subjects them to considerable loss; 

' These expres^ns '* homines *' and ^ viris" as describing the persons from 
whom the principal burgesses are to be selected, seem also strongly to support the 
construction of this charter before contended for in note ^, that all the men of the 
borough were intended to be the burgesses; because terms more general than 
'* komine$ " and ** viri ** cannot be u&ed. 
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itausia is% gpiiter jjs . ew^^m 
burgum tangei^' & qui erpot 
Sa vocabiii^f^ principal^ buT'- 
gpns* ejusdem bur^ £^ erunt 
x^V fonsUiu^ df^i burgi p 8t9- 
tulis actib) et ordinaooil)} 
pttblicam iitiUt^tem & co- 
modum ejusdem burgi e( in- 
i^itanciu inde p tempore ex- 
isten' ^ngen' ^ co^cernen' 
p epa se^ majorfm partem 
eor^dem ^ cam majpr^ burgi 
illius ^ tempore existen'de 
teinpore in ^empu? fapjf n4 & 
agen£t p melipri gubnaooe 8^ 
regin^ipe holm & cgU8A|^ reji 
3iL petgocip^ djet' burgi p tem- 
por^. 



12. Et uUerius Tolomas 
ac p notl heredib} et succes- 
sorib} nfis p presentes con- 
cedim^ prefat' majori & bur- 
g^iaib} & successorib} suis 
qd ipi & successores sui p 
eo^ coe consiliu vel p ma- 
jarem partem inde heant 
potestatem auctoritatem & 
facnitatem concedend con- 
stituend ordinand & faciend ^ 



rougb for ik^'^im bwg in f^^^ . 
the ^ai|^ ^nd mfitters touph- ^?'— * ^*^ 



tioner. 



ing the s^me bpruugb ; and —— — 
wfep shall be and be called "** **• **• 

^^ ^ common 

the jn-incipif I burgcs^sof tbe councU; 
same bprougb^ and shall be 
the common couiicil of th^ 
saM borpugh for th^ making 
and executing thi^ statutes, 
acts, and ordin^cesi tpucb- 
ing and concerning the pub* 
lie benefit and yf^\ of th^ 
same borough, and the inha- 
bitant^ fhereqfjor the time 
beingt to be froni tiipe U> 
time executed by tbem» or 
the major part of thepi with 
the mayor of the same bo- 
rough for the time being, 
for the better government 
and rule of the men, and of 
the causes, affairs, and busi- 
ness of the said borough for 
the time being. 

12. And further we will, «ndmay 
and for us, our heirs and Uws. 
successors, by these presents, 
do grant to the aforesaid 
mayor and burgesses, and 
their successors, that they 
and their successors, by their 
common council, or by the 
major part of them, shall 
Jivm thence have the power, 
authority, and faculty of 



^ There must, therefore, be seven at lea&t of the principal burgesses present to 
do 9ny corporate act. See R. v. Bellminger, 4 T. Rep. 81 o* 

' The power of makvig bye4aws it incident to a corporatyi^ without beiqg ex- 
pressly mentioned. Per Hobart, C. J. in Norris andStaps. Hobart, 3^0* This 
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ETidence de tempore in tempus leges 

for the peti- ^ ^ ^ o j» *^ « 

tioner. statuta & ordmaooes rona- 
bilia quecunq^ p gubnaooe et 
regimine artificum burgi 
predci p tempore existen' p 
victeladde ejusdem burgi qui 
erunt bona & necessaria p 
republica diet' burgi & prie 
adjacen* & p meliori gubna- 
coe ejusdem & inHitarC in 
eodem burgo Ita q'd^ diet' 
leges statuta & ordina&es 
non stmt repugnant nee con» 
traria legiVs 8^ staiutis regni 
nri & hered nro^ aut prero- 
gative nre hered nee suc- 
cessor nro^. 



framings constituting, or^ 
dainingy and making from 
time to time, whatever rea* 
sonable laws, statutes, and 
ordinances, for the govern- 
ment and rule of the artifi- 
cers of the aforesaid borough 
for the time being, and for 
the victualling of the said 
borough, which shall be good 
and necessary for the public 
weal of the said borough, 
and of the country adjacent ; 
and for the better govern- 
ment thereof, and of the in- 
habitants in the same bo- 
rough ; so that the said laws, 
statutes, and ordinances, be 
not repugnant or contrary to 
the laws and statutes of the 
realm, of us and our heirs, 
nor to the prerogative of us, 
our heirs or successors. 



chase, therefore, woiild have been unnecessary, unless ithadsome special object ; and, 
probably, it may not be going too far to conjecture that its intention was to define 
more precisely, than by leaving it to the general implied power, the matters to 
which alone their bye-laws should be applicable ; and had the courts of law, by their 
decisions, restrained the power of making bye-laws to these or similar limits, there 
would not now have been occasion to compUin of those bye-laws by which ^rc^- 
ers md non-residents have been introduced into corporations, and the elective fran- 
chise in many instances confined to a select body arbitrarily elected, and taken away 
from the inhabitants at large. In the case cited above, the bye-law was held to be 
unreasonable, because it excluded persons from admission to the corporation 
whereas all should be admitted ; and this was so determined, notwithstanding the 
corporation had, by the charter, the power in themselves of admission. How much 
more unreasonable is the arbitrary power of exclusion, where the party is to be 
presented by a jury, on their oaths, and under the compulsion of the law. 

^ This restriction is also that which the common law of itself imposes on the 
King's charters and on the King's grantees; and no bye-law, contrary to the 
common law, can, under any circumstances, or under any charter, be supported; 
See Godb. io6. uH.I. sb. 54 b. 8 Lev. 364. Chamberlain of London's 
case J and see 14 H.VH. c.;. The difficulty, if any, is in applying this rule: and 

13 



ELECTIC^^ CASE. 



'l3. Volum^ eciam ac p 
presentes ooncedim^ prefaf 
majori burgensib} et succes- 
sorib3 suis p nob hered & 
successorib} nris qd in dtcto 
burgo de Portbyhan alias 
West Loe in dicto cbm' 
Cornub sit et erit de tem- 
pore in tempus unus officiar' 
qui vocabit^ & erit senescallus 
ejusdem bargi ad ea om*ia 
et singula que ad qfficiu^ SC" 
nescalli p^tinent^ et p'tinere 
debentfaciend^ 8c exequend. 



1 3. We wiH alsoi aild by 
these presents do grant to 
the aforesaid mayor and bur- 
gesses, and their successors, 
for US| our heirs and suc- 
cessors, that in the said bo* 
rough of Portbyan, other- 
wise West Looe, in the said 
county of Cornwall, there 
may and shall be from time 
to. time one officer, who shall 
be called and be the stetoard 
of the same borough, to do 
and execute all and singular 
those things which to the 
office do belong, and ought 
to belong. 

14. The charter then directs that there shall be two 
Serjeants at mace for the execution of precepts, &c. 

15. And that the mayor shall be clerk of the market 
as the clerk of the market of the King's household, 
with a non-intromittent clause as to other clerks of the 
market. 
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Evidence 
for the pe6- 
tiooer. 

To be a 
tteward of 
theboroogli. 



Two Ser- 
jeants at 
mace. 

Clerk of the 
market. 



16. Aceciam volumus ac 
p nob heredib} & successo- 
rib3 p preseutes concedimus 
prefat' majori burgensib^ & 
8UCcessorib3 suis & ordinam^ 



16. And also we will, and 
for us, our heirs and succes- 
sors, by these presents, do 
grant to the aforesaid mayor, 
burgesses, and their succes- 



Two bur- 
gesses to 
parliament. 



in ascertaining what bye- laws are contrary to law. Such as restrain the elec- 
tive franchise to a select body, to the exclusion of the body of the inhabitants 
at large, can hardly be treated as not contrary to the common law, wnich 
says, that elections should be free, and that the presumption is, as reason 
dictates, that they will be with the greatest indiflfereucy when they are by the 
largest number. Nevertheless, upon the specious ground that such bye-laws are 
to avoid popular confusion, they have been so long supported, that it will appear to 
many to savour of temerity to (Question them ; although Ld. Coke expressly saysj 
and it is also so decided in Glanville, that such bye-laws are void. See 4th last, 
p. 48, and Dover case, Glanville, p. 66. 

^ That is, all the duties which law or custom cast upon him ; and one of thes9 
duties is to pre^de at the court leet. 
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WEST lAXm 



EridMce aJ gUlt dt *rint f« "! dco 

for the pcti- 
tioner. 



bupgQ duo burgan^' parlia- 
mciAli nri hered fc raceesso]^ 
nro]^ jVdM^ tM^hac ttsitaf 
fmi "* Quod% ^dictf mo/or 4* 
butgefni in ^ Cteo burgo de 
Ponbihan dlias West Loe 
& suceessores soi qucicies ft 
«)iMaidoicaii^ parliament' nrm 
hered & successoij^ nro$ su* 
fiMAiiri kicohari seu oonvo^ 
Ctrl conttgerit virtute brig 
vSi bered aut suecosso]^ mof 
d^ 6lecc5e burgens' pai^lia- 
irienti eis direct' Tel alker p 
eo^eletioQem ileant & fcebunt 
potestatem auctoritatem ft 
faeuliatem eiigendi & ivdiand 
duos discretes viros^ fore 
burgenses paritamenti nri 
hered & ^uccesso^ i^ro^ p 
eodem burgo Eo^demq) 
burgens' sic elect' ad orCa 4r 
custagia p d^ci burgiSf co^ta- 
tis gusdem mittent' ad par- 
liametit' nrm hered & suc- 
cessor nrojp nbicunc^ adlunc 



son ; and we do cfrdain, that 
there maj and rimU be in the 
saidborou^, two burgesssiea 
of the parliament,' ^uSj our 
hei#s and suecesscfi^s, as h^e^ 
tofore haih been aceustctned. 
And that the albresaid mayor 
and burgesses in the said bo* 
rotigh df Portbyan, other- 
wise West Looe, an^ their 
successors* as often as, and 
whensoever the pak'Haiii'ent 
of usy our heirs and succes- 
sors^ shatt happen to be sum- 
moned, called, or assembled 
by virtue of the writ of us, 
our heirs or successors, to 
them directed, for the elec- 
tion of burgesses of parlia* 
ment, or otherwise, by their 
elections may, and shall have 
the po^er, fiuthority, dhd 
faculty, of electing and nomi- 
nating two' discreet meri to 
be burgesses of the parlia- 
ment of ud, our heirs and 
succes^rs, for the s^me bb- 



"* Not pro, but in: the representatives in parliament being then actually bur- 
geises, and iuhabitants of the town. 

» This charter, therefore, does not purport to give, as a new grant, the power 
of sending members to parliament, biit simply recognizes and confirms that right, 
which this borough possessed before. 

o It is difficult to say to what tfabi term ^^viros** could apply, unless to the vnen 
cfihe town, in the early language of our law, or the resiants, inhabitants, or bur- 
gesses of the borough ; particularly as the writs uniformly requured two burgesiss 
of the borough to be returned for eidi borough. 

1* The members wages were to be paid by the borough and the commonalty, ak 
in the other boroughs of England ; frcm which it again appear^ that the cruvhi did 
not then attempt to alter the right or mode of election, but left both, as no doubt 
k tlien was throughout Englaudt the same as in all lihe other boToti^te; which is 
also funher strongly indicated by the words at the eloie of tfatf charter. 




kitm 



wm 
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t^nt' f^teril mdeai inodo & 

foriiia ffift in aly's JnirgU 

re^ni nfi Anglie mitsi%* & 

co^^et* fui:t & p^uit.meodcm 

burgo arUeaL usitaffuit Q^os- 

quidem burgen' sic dect' & 

nolat' volum^ interesse ae 

tuoram faCere ad parliament^ 

mm bered & successo]^ nro^ 

ad on^a ^ ctistagia dict^ ms^ 

joris 4c burgens* ^ dicti burgi. 

de PoHbiham alias West 

Loe duran' tempoire qaur 

hujusmodi pai;lianient' teneri 

coiitigeiit in consimiliV 

modQ St formd p^id alij bur- 

gens* parliament' p* quibus- 

cttnq' alijs burgis aut alio 

burgo. quocunq* infi:a £c*m 

regmim. nW^m Anglie faciant 

seu faceconsuevint & debent 

Ei quiquidem . burgjens' in 

hitjusmodi parliament* nro 

^ebunt voces suas tam af* 

firiniUivas \m negativas ce- 

teraqy omia & singula ibidem 

faciant &c exec}iiant'' que alij 

burgens' vel alius burgens' 

parliament! nri 8c hered nfo]^ 

pro quibUscttiiq, alijs). biiirgis> 

aut alio borgo qtioicunq^# 



rough. And the same bur- Evidtwce 
gesses so elected there, shall ^oner. 
send, at the charges and — — t 
costs oftlie said borough afid 
of the commonalty thereof, 
to the parliament of us, our 
heirs and successors, when- 
soever it shall then be 
holden, in the same manner 
and form as in other boroughs 
of our kingdom of England 
kaib been used and accus" 
tomed : and as in ihe same 
bdvcsigh heretofore hath 
been accustomed, Whhsh. 
said burgesses so elected and 
nottiioatedy we willy shall be 
and make stay at- the parlia^ 
ment of us, our heii^s and 
successors^ at the costs and 
charges of the said mayor and- 
burgesses of the said borough 
ofPorthyan^ otherwise West 
Looe, during the time i^uch 
parliament shall happen to* 
be holden, in like manner 
and.Jbrm as other burgessei &f 
parlianiint^for whatever other 
boroughs or boroug7i> mthin- 
OUT saiikingdom of England, 
may or ought to da. And 



<t <« Mayor and burgesses " here must mean the common bux^esses, and not the 
capital burgesses only ; because there is no pretence for saying that the wages were 
to be fSaid by the mayor and i<2 capital burgesses alone; particularly as it is jkrovided 
before, that tlie members shall be at the cost of the borough cmd commonalty, 
words which, in their common meaning, as well as from the reason and- nature of. 
the thing, and their use in this charter, would import the whole inhabitants of the 
borough, and not the select body. Their peculiar duty was to assbt the mayors- • 
not to represent and act for the whole borough, which they must be treated as doiagfi 
if they could be taken to be described by the words '* borough and commonalty.'' 
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W£ST LOOE 



Evidtnce 
for the peti- 
tioner. 



The.modem 

mayor 

named. 



Et ut omia & singula 
pmissa debit' & ubiorem sor- 
cianf^ effem sciatis qd nos de 
ampliori gra nra ex certa 
sciencia &: mero motu nris 
asdgnavim^ nominavim^ fe- 
cim^ & ordinavim^ ac per 
presentes assignam^ noiam^ 
facim^ et ordinam^ ditcm 
nob Thomam Fraunceys 
pbum virum et inVitantem ^ 
dci burgi de Portbihan alias 
West Loe for' & esse primu* 
& modernu majorem dci 
burgi de Portbihan alias 
West Loe ad ofBcium ma- 
joris ejusdem burgi fidelit^r 
exequend p sacrum suni pre^ 
stand* coram diPdo subdito 
fCr*o JoWe Bevill armig'o* 
us% festum Sci Michis archi 
prox' futur' i& ab eodem 
festo quousq^ una alia psona 



which said burgesses in^such 
our parliament, shall have 
their voices, as well affirma- 
tive as negative; and shall 
do and execute all and sin- 
gular other things there, 
which other burgesses or 
burgess of the parliament oi 
us and our heirs, for what- 
ever other borough or bo- 
roughs. 

And that all and singular 
the premises may take due 
and more abundant efiecti 
know ye, that we, of our 
more ample grace, and of 
our ceitain knowledge and 
mere motion, have assigned, 
nominated, made, and or- 
dained; and by these pre- 
sents, do assign, nominate, 
make, and ordain, our well 
beloved Thomas Frances, an 
honest man, and inhabitant 
of the said borough of Port- 
byan, otherwise West Looe, 
to be the Jlrst and modern 
mayor of the said borough of 
Portbyan, otherwise West 
Looe^ to execute the office 
of mayor of the same borough 
faithfully, upon taking his 
oath before our weU^elaoed 
subject John Bevill, esq. until 



' Tt can scarcely be contended, after the use of this word, that it is not neces- 
sary for the mayor to be an inhabitant, although there have frequently been non- 
resident mayors ; and from the use only of the words probum virum et inhabitan- 
tem, a confirmatory observation that such persons were the bungesses of the borough 
may be extracted. 

' The steward afterwards appointed by this charter. 
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elect' &. ad officiu illud fide- 
liter exequend debit' modo 
jurat' foerit £t ipsum Tho* 
main Frauncseys majorem 
bttigi pre Jci daran' termmo 
49upradco facimu$ creamus 
qpiistituiinus & declaramus 
per presentes^ 



49' Aceciam assignnviiu' 

noxttyi^^ fecinx^ et ordina- 

vim^ ac per preseotes aysig- 

jmm^ nolam^ iaci^^ et; ordi- 

.nam^ 4itcos nob RaduIphul^ 

.S<iappe^ Leonardum Bay]ye 

Jqilein Haye Joh;eDi Garret 

44ias j^arke Tol^ond White 

IDdtpiindum Dale Thomam 

JDale Jdhem Welshe Wittm 

Josepheth Jacobiim Garland 

Wittm t, Clarke & Petrunx 

. Gfy^n^foreduodecimp-mf' 

.4^igales burgem^ ^psdeni 

;. bi^gi. ac fore & §ff^ sup eo^ _ 



the feast of St. Michael the s^Uence 
Archangel next coming; and HOTcr! ^ 

from the same feast, until ^-^ 

one other person shall be 
elected and duly sworn to 
execute that office ; and we 
do make, create, constitute, 
and declare, by these pre- 
sents-, him the said Thomas 
Frauiices mayor of the afore- 
said borough during the 
term aforesaid. 

18. And we have assigned, The 1 2 
nominated, made, and or- pnn«P«* 

burgeti~' 

dained, and by .these pre- nimed. 
sents do assign^ nominate, 
make, ^d ordain,, our 
well-beloved Ralphe Stapp?, 
&c* , 



to be the twelve capital bur- 
gesses of the same borough, 
and upon taking ti^eir corpo- 
ral oatba before the afprcsaid 



sacrm corporal^t'^ prestit' 

CQdramprefat^ThcnnaFmun- Thomas Francesji the mo- 

<^s vOiSiioie moderxio pre- dern,jnc\ayor aforesaid, to be 



j^gct* cde 0W9iUii,burgLillius 
j^t. eosdem dupdeciin prin- 
iQipiJe^ burgens' burgi illiijs 
c5e consiliU burgi predict' 
fadm^ cream^ constituim^ 



the CQC^fmon. council of that 
borough } f^d the sarnie 12 
principal, burgesses of that 
borough, the common coun- 
cil of the said borough, we do 



* There being is penons here named besides the mayor, there cannoe he 
much 4oubt hut that there onght to be 1 9 capital buiigesseft bealiei the ma^'or, 
whidi' doubt has heen repeatedly raised opon other charters, bat fbr which there 
aeems her^iti^ be little oc^on. . 



so 

JSundwce 
for the peti* 
tiooer. 

The stew- 
ard named. 



WBSTl/KME 



Justices of 
the peace. 



> 



& d^lArattr pfet presentes. 

19. iNTecnoti assignavimui^ 
tioniinavimus fecimud oi'di'' 
ti'avimus ac pet presentes as- 
signam^ tt'6Tam'' facim* & 
xstdinsm^ Wiftm Bevifl kf- 
mtf um tote et esse sene8(;al- 
latii dci burgi de Portbihah 
alias West Loe ad termmii 
ic p termino vitae suse ad 
exequend et ^ercend per se 
Vel deputiat* sive deputat' 
suos su^ ejitsdm sadrm ju^- 
tidam et aV que adqfficiu* se- 
'nesccili p'tineiW seup'tinete 
debent Et ipm Withn Bb- 



make^ tiifeate^ ton^tiiie^ ittid 
declare by these pirels^ts. 

19. Also, Mre haVe ad- 
signed, nomitiated, made 
and ordained, and by these 
presents do assigii, ' tioiri>- 
nate, make, alid drd^jWH*- 
liam Bevill to be the stewai^ 
of the said borough of Port- 
byan, otherwise West Looe, 
for the term of his life^ to 
do and exercise by him- 
self, or his deputy ^r depu- 
ties, upon his oath, jtistioe, 
and dther things- txMck fo 
the office of steward do be- 
icmg ct ought fo ^hng i 



vll sefiescailambcirgi predEi tind t^e db make, ^otildtihii;e, 
duran' eodem tempore fad- create, and dednte b^ thete 



constituim^ cream^ 



mus constitumi' cream' et 
declaram^ per presentes. 



presents, fiim At ^tM W^ 

liam Bevill, ste>«e«ftd bf 'the 

afor*aidb^rou^A.ri«»Ae 

'liame time. 

20. The charter then directs diat the mayor and itewArd 

ilbr the lime bding should be justices of the peate tthr ^e 

boroQ^; and that the mayor as justice 6f tb^ "pesitto )ind 

clerk of 'ttie market should have the authorfties and po#tirs 

hy ie$is6n Wf e^tih' of those separate offices 

'^jNa mdjores ^justid pads ctut 'm Ae sataie manlier fiM ftfrm 



tfici mdrca^i iri'hTiquo alio 
'pdssifitpHege^'e't S^iPfi^a 



as Ui;e ma^6r, jui^tic^ cf ^be 
^ifc^ rir ielttte ^df J<hb 



I ,> 



•. ) i 



to the ofiice of steward, either by the common or statute law, or by general or 
,panjicular custom. 

, V , .'' y^ ^^wssioiji goes strongly to shew, thjjt.^ven as late as tbe .time <^'Qaeen 
,,. Elizabeth, the ol?j|ect of th^ King's charters was to give toboipugt^'ajuri^Uiction 
amilar to that which existed in the counties at lajje ; which,,a8 faf as v^e hav^ nctw 
the means of judging, was the object and effect of the earliest institutions of bo- 
roughs, even in the times of our Saxoii4incestois. 



ELBCTICNN CASE. 



Al 



^Mieguecm^moi,, thi, our kingdom of Bng^ 

land, may be aUe to liinre l>7 
<Nir laira and ataiutesy or 
odicvwise by any means 
whatsoev^; 

and gives the mayo? and burgesees paw«r to «pgmxA a 
coinicil-tioiiBe. 



lipr tlM ff«i- 

tionerr* 



^3. Aceciam die ampliori 

g^fi vSk Tohun' ac p ^sentes 

ex c t& sciencii & mero motu 

nfis p nob heredib} & 6U€- 

cess6i%3 nns concedim^ 

pfat' migori & burgens' 4ei 

burgi 4^ Portbihan alias 

WestLoe p tempore existen' 

<]4 idem miyor & pritw^aT 

hurgen^ vei mijor pan eo^- 

dem de tempore in tempus 

<^ott anno de ceSo imppm 

in festo SSI Midlis archi inf 



23. And also, of our more 
ample grace, we will, and by 
these presents^ of our certain 
knowledge and mere motion, 
for us, our heirs and succes- 
sors, do grant to the afore- 
said mayor and burgesses of 
the said borough of Port- 
byan, ottierwise Via^t Iiope, 
for the \xim being, that the 
same mayor and cfqntfd bur- 
gfisaes, ^ iiie m^r part of 
diem, juay Asaembie^ Mid 



Coundl- 
house. 

The mayor 
end burges- 
ses or the 
principil 
port to8S« 
semUethere 
yearly at 
MicluieL> 
mas, and to 
nominate 
two principal 
burgesses 
before and 
in the pre- 
sence oif the 
oiker inAa« 



horas nonam i^ Ju^^etmau^ iOMiy and Aall.be aide M AB- 
ante meridiem ejusdem diei semble from time to time in 



conveniant & convenlre ya- 

JfiMt&pqwuit in^dca domo 
«iirt'iii aliquo alio loco con- 
■ venfen* infra ^cm burgum 
de Pordvhan ^li^ West Xak 
i& ibid^ aoiase & aasignare 
^{deant&possint duosAo'iVf" 



every year from henceforth 
for ever; pn tbi? ^%)«t of 
St. Michael ihe ' ^uschaagal^ 
between the hours fjf nine 
and twelve in the for^eiioon 
of tbie ;mne day, jud ^he ipfpr^ 
said ihoiise, or in any olfaer 



y The hours betveea mbiob tbe>two^^e mf^ hdixessfs av^ to b^ aowi- 
dutedto theJahabitams MtsJQ to bjB specif w^t^ this pei^dculaaty, t^.(^ inha- 
(biiants jttgbtjfaavt liiU notioe of the lOMftinc* vsA a lair oppc^munty p^ at^eiuliiv* 

. ." K JslmpoHiUejBQt to«opM to thf» coDcMon* fvm a cpmpannop pf .the«!^flr>l 
•pMHafihis ofairtar, riyfci tonfay^ ia fa wM f «K « » ^ }f^rg0iM99a;^'j^.^9/t^i^iffj^' 
dilwgeiUfMdgiiiflfumow. .'U«retfaeteinM»emin«sisimN'; the mispl^j^ioqLof 
this •m.elatiie (^ee^^ptef nextfUfleO ^9^^%oft^im^fu^^o^fsm^i'^}«sa^ 

.'<WI*4ii#> )fflCii«e]it4iMp9«t$>to tiTiSt the iaminet, H^jfrincigp^t J^en^^jffid 
<b»y«AeMmiAM*.«Bfll id^fm^i;!^ ^^hqugh.it^ ^9 ^^re 4wt)qG#h«|d!as,^e 

i9f jhe.clamie which, imll^^^^ Mft^ ^:** i^JWffP?^™ jjwi ^* Aai?tw«5»". 
shews clearly that homines was the same as mhabiianUM* t 

E 2 ^ 

I 
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EMtOf 

tiooeri 



WEST LOOE 



€adrten' prindpftt burgttis' 
^ittdem bingi oorsm xLiis^ 
Blius burgi inJCitcmtiVs bA- 
tone ibidem psentib) ad in- 
tenfoem quod alij Mi^es et 
inVUantes^ buigi illius ad- 
tunc ibidem psentes aut ^ 



amvenient jdace within the 
aforesaid borough of Port- 
byan otherwise West Looe, 
and there may and shall be 
able to nominate and assign 
twomeft, bdng principal bur- 
gesses of the same borough* 
before the other inhabitants 
of that borough then and 
there present, to the intent 
that the other men and inha- 
bitants of that borough then 

and there present, or 

■ 

ISee the part omitted here^ posty p* 54* and SS."] 

bene licebit majori burgi it * shall be lawful for the 

mayor of tha borough afore- 
said, and the other capital 
burgesses of the boi^ugh 
aforesaid, or the major part 
of them, to commit such per* 



?)j- 



pdit' & alijs capitalib3 bur- 
gensib} burgi pdict' aut ma^ 
jori parti eoj^dem comitSe 
talem psonam recusant' ad 
prisona^ in dco burgo 



■•+T*- 



* The expresaon, *' aliis iohabltantibiis," seems to leave no doubt, but that 
the principal burgesses were intended to be inhabitants. 

^ This mode of ezpresaon^ and that which has occurred before, ^ burgerues et 
inMabUantet,** have often been'urged as proo&, that the inhabitants were a sepa- 
inte class frojn the burgesses and the men of the borough ; and no doubt the ex* 
pressioB is capable of that eiplanation ; but, upon the whole, it appears to be too 
critical a construction to have been the real intention of the firamers of the charter x 
should it, however, be stSl inasted upon, k would nevertheless be capable of diis 
application ; buigenses et homines would apply to all those who, as suitors of the 
leet, were buigesses; and inhabitants would include all the rest, who are exempted 
fhxn that suit, as females, minors, peers, and eedesiastics. 

* There is a great omission in this place in the original enrolment of the charter, 
it being evidently intended that the ^habitants should elMC oii« out of the two no- 
minated iwmdpal horgesses, to be the m^iyor^ The passage which is omitted here* 
and bythe omission makes this cki»« insensible, is int^^KiUtied io the next ckMse, 
fbr filling the vacancy of mayor, where it also makes that dause redundant and in- 
sensible. If the interpolated passage is taken from that place, and restored to its 
proper atuatioo here, both clauses will then be intelligible. To justify tins trans- 
position, «athorities might 1>e cited from our kiw*bo(^: ttios it is sald^ that words 
shall be transposed and marshalled so as the ieoffiiient or grant may takeeffitet, 
Co. Lit. 217 b. Plow. 171.; and hi Sparke v. BBrreil, Hob. lod, it was dedded, 
that sentenees might be trsnsposed'iii a will to serve the metoing ; and tee Com* 
Dig. tit. Parol. A. 31. 

.: d 
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ibidem remansur' quouas^ 
offidiui illud . exercere velit 
vel. fioem sup ipm ponere 
put eia yidebit' compel' 8c 
ilium in pi'iacma detinere 
qaoos^.iUam finem eis red- 
dereTelit.'. 



24, £t idrius yolum^ ac p 
^sentes concedim^ ^fat' nia- 
jori 8c ^ burgens' et sucoes* 
acnrib> suis qd queit psona 
ad officio majoris dci burgi 
de Portbihan alias West 
Loe impoKam elect' sacon 
capiat & ^tet corpprale 
coram ultimo pdecessoresuo 
in eodem officio si idem pde- 
cesaor supste$8it & tunc psens 
f^it £t si idem pdecesspr 
suus tunc mortuus vel absens 
fuit tunc coram senescallo 
& ali;s burgemib^s dci burgi 
de Portbihan alias West 
Loe ibidcfm psent' p fideli 
execute dci officij majori 
burgi pdci. 



25. Et sic ac quociens 
conti^it aliquam psonam 
existen' majorem dci burgi 
de Portbihan obire vel ab 
officio suo amoveri duran' 
tempore quo sit major ejus- 
dem burgi qd tunc & tociens 
burgens* iUius burgi p tem- 



£ 



SOD refiisiiur to briioii in the . ^ 

• ■ 1 ' 1 1 ft' the p^» 

said borougb» there to re- tkner. 
sifiin until be shall be wiUing '■ 

to exercise that office, or to 
impose a fine on him, as to 
them shall seem suffideot, 
and to detain him in prison 
until he shall be willing to 
pay that fine to them. 

24. And further we wUl, Themiynt'i 
and by these presents do ^ ^ ^* 
grant to the aforesaid mayor 
and burgetees, and their suc- 
cessors, that every. peri90n 
hereafter elected to the office 
of mayor of the said bprough 
of Portbyan otherwise West 
Looe^ shall take and make 
his corporal oath before his 
last predecessor in the same 
office, if the same prede- 
cessor be living, and then 
present ; and if his said pre- 
decessor shall be dead or 
absent, then before the stew- 
ard and other burgesses of the 
said borou^ of Portbyan 
otherwise West Looe, there 
present, for the faithful exe- 
cution of the office of mayor 
of the borough aforesaid. 

25. And so, and as often ElectioBto 
as it shall happen that any rfiS^ 
person, being mayor of the 
said borough of Portbyan, 
shall die or be removed from 
his office during the time in 
which he shall be mayor of 
the said borough, that th^n 
3 
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pdre eaiitea' vA fl^or ptvs 
0)9^d^ eohyenuM ^ ocm- 
?€nlr6 ndenDt & poisint in 
dte domo ttul alio kwo CO0- 
T^ineii' infra bnr^uBi pdtom 
ad ^toiii dmm ^fixum infra 
odo dies px* sequen' mortem 
ant amofiScfm Ad majoris doi 
bm^gi de Portbihtti aUas 
West Loe & ibidem nSIftre 
fie assignare yakant et po»- 
sint duos psonas de numero 
^ct* principality borgoiB* 
cijusdem burgi coram aliis ^ 
fflius burgi inVitantiVs ad- 
tuAc 8c iUdem pBentib5 ea 
intenoSe qd 



and as c^njdiefaargemtotilf 
that boroogb for the tuiie 
being, or the major part of 
them^ majassedible^ and may 
and shall be abk in the said 
house or otbier convenient 
place within the borough 
aforesaid; on a certain day 
prefixed, within eight days 
next foUowii^ the death or 
removal of the said mayor cdT 
the said borough of Port- 
byan, otherwise West Looe^ 
and there may and shall be 
Ake to nominate and assign 
tmoper$om cfihe nualber <f 
the aforesaid capital bur*' 
gesses cf the same bormigh, 
beforetke other inhabitants of 
thai borough then and there 
present^ mth this intent, that 



{The misplaced passage."] 



Theinluan- 
tants to elect 
one of two 
nominated 
]nnndpal 
burgesses to 
be miyor. 



Hboetfa. 



fnajor pars eor^dem eligant 
4r eligere valeant 8f possint 
vntC ex illis ducb's burgen^^ 
sic no^faf et assign* nd?and! 
4- a«««a«d' ad qfficiu' ma- 
joris d!f!i burgi de Port- 
bihan ac fore 4* ^^^ vmjo- 
rem d^tfi burgi ^ uno anno^ 
QjUquidem homo sic ad qffi' 



the major part of them may 
elect, and may and shaH 
be able to elect one of those 
two burgesses so nominaied 
and assigned, to be nomi^ 
noted and assigned to the 
office of mayor of the said 
borough qfPortbyan, and to 
be the mayor of the said bO" 



' See note * before, p. 51. * Seb note ' before, p.5i« 

' These provisions dearly skew, i^t tl^ passage, which is here interpolate(lv 
was intended to apply to the annual election of mayor, and not to the filling up of 
a vacancy ; because it directs, that the person so elected shall be mayor for one 
whole year ; which cannot be the caSis where the taiayord^es after his el^io»attl 
thatog ^syear, which b the event here provided vgunst: to meet sudra circmni« 
stance the providon ihould be As it now stands in the subsequent part of ^e 
cUnise, *< that he shall be mayor till the next feast of Michaelmas ;** which 
fasiflge wiil stand in its proper ptece when the interpolated passage is ^thdiawn. 



BLECTION CASE. 



»<i 



tM w^orh ekcf poti c^rpo^ 

rale sacrum mti dehif modo 

Jiuf ^ j^stif gerei afficiu* 

mc^oris d'di burgi 49 Parh 

bihan alias West Loe t^ wo 

AKKo ^ ed tunc pW/utur' w- 

dW/ a iempore g^d mp*^gbit 

smer^m p*dict * us^ idemfestum 

S'e'i MieVis arch'i extune 

pf^ sequtn- Mi ulfiwi fua- 

tisigf U9ia aUa p^sona ad (nfft- 

cuf illud eleot' debif modo 

sit elecf ^ jwr9^ «i ^^V 

iUuA JAOif exequefiS m 

9i aliqm m iniposfum elect' 

in mnj^em hfrgi preH^i 8f 

el0ctiQ Hh notyhmt' Hfyerit 

p^ majmretfi ^ve sene^^Uum 

p* t00ipor^ emstetC ^ reamr 

ytfit aodp^e sup* se qgmtf 

jfdicf WW causa r'imabiF 4d 



man so eUctied to the qffke of 
moiforf Hjifter h\s corpairal oath 
duly m^dc and taken, skaU 
bcartbcf^l^ofnkgjforofth^ 
said ioraiigh of iV(ftyg», 
ofhetnvise West Ifioe^for o^e 
y/sar then next coming ; that 
is to sq^ffhrn the time wke^ 
h^ took tie e^efflid ifoth, 
until the same feast of Saint 
Miphael the archangel ^1^ 
nextfollamng; and further, 
until one otk^ person shall 
be duly elected to that offig^, 
and sworn to execute that 

qfficefaitfifidly landifoxy 

one s^ hereqfter elected mayor 
pfthe borough qforesaidy ^nd 
that election shall be made 
known to him by the mayor or 
stewardfor the time being, and 
he shall have refused to take 
upon himself the office without 
reasonable cause, that then 



for tl^e peti* 
tioner. 



Ifthepenoa 
elected shall 
refute to 
execute the 
office, the 
other men 
and inhabi' 
tanU may 
elect one out 
of the two. 



nlij^ ho*i'es ^ inh^itanies 
ejusdem 'burgi adtunc ibi- 
dem ^sentes aut major pars 
«o^dem eligant «it eli- 
gere valeant & possint unu' 
ex illis duat/s burgens? sic 
nolat' & assignat' noiand & 
assignand ad officio majoris 



the other men and inhabi- 
tants of ibe same borough 
then and there present^ or 
the major part of them, 
may elect^ or may and shall 
be able to elect one out 
of those two burgesses so 
nominated and assigned, to 



r When the passage in italics is taken from this place and restored to its proper 
aituation, these words will appear to follow in their natural order after the words 
Immediately preceding the interpolated passage, thus, *< eft intentione quod plii 
faombes et inhabitantes, &c. ;'* whereat, as the charter now stan^, this clause is 
redundapt, and there is a reduplication of the part, which requires a selection d 
one out of the two named, by the principal bqi^esses. 

£ 4 



Ziiimct ttci bui^ de Portbifaaa aliai be nominated and asi^ned - 
^^'*^ Wert Loe ao fore 8e esse to the office of ms^or of die 

■ raajorem itci burp " luy" ad awd borongh of Por&;m 

fistum SSi Miebia archi ex- otherwiBe West Looe, and 
tone jn^ fator* 8c ab eodem to be the mayor ti the aaid 
festo qnonsi^ novus major borough until the least of. 
elect" f^t ad offitnu illud St. Michael the archangel 
fideli? exercend debito modo then next coining, and from 
jnrat^fuit Qji^eadem^fona the same feast until a new 
sic elect' & quett psona eli- ntayorshallbeelectedtothat 
gend in majorem dci burgi office, and duly swcvn fiiidi- 
de Portbihan alias West Loe fully to execute the said 
sacnu capiet 8c ^stabit cor- office ; and that the same 
porale coram senescallo & person so elected, and every 
ALUS capitalib's burgens' person bo to be electedmayor 
ejuadem burgi adtunc ^sen- of the said borough of I^nrU 
tibj p fideU execuc5e dd byan otiienrise West Looe, 
officij majoris tnodo ^ fbrma shall take and make his cor- 
^£cS. ' poral oath before the steward 

and other capital burgesses 
of the same borough there 
present, for the fitithfnl exe- 
cution of the said office of 
mayor, in manner and form 
aforesaid, 
ifi bure«n Et volum^ ac p noli here- And we will, and for us, 
dwell (Imrf *l'b3 & successoribs nns de our heirs and successors, of 
ibtbocou^, fffa nra spiali ac ex eta sci- our special irrace, and of our 
orbeiemo*- -a — r & j 

ed from hit encia lit raero motu nris certain knowledge and mere 
SSt'ci M*d i*"*^^' P psentes concedim* motion aforesaid, by these 
priodpai p&t' majori & burgens' et presents, do grant to the 
dS^^MA^ successoribj auis qd quociens aforestdd mayor and bur- 
^*^**^ & quandocun^ contingat a/t- gesses, and to their succes- 
twt2«n,M* fwnt dur^'ens"' dci burgi de sors, that so often as and 



be ■ burgeu 



^ TbU pasuge dearly refen to the election lo fill up ■ vacancj ; Bcd will th 
fws Blind in iu fiofei place wheu the inceipolated pusags is ukeo from 

' Then woidi of reference will also hare a proper application when the is 
polited paisage is talteo from this cljuae, and inaened in iu proper place. 

^ Eron the whole ccmteit of thii cliiue, it appeara that it applies to th« p 
cip«I buTESBtt; tndthM the words here used, " aliyum buTgenum," n 
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Portbihan alias West Loe |^ 
tempore exuten* obire she- 
ex^ d^c*m hurgum Vitare ^ vel 
ab oiBcio suo burgens' ejus- 
dem burgi p aliqua caasa 
amoTeri qd tunc &. todens 
bane liceat & Kcebit majori 
& principal: burgens' UUus 
burgi p tempore existen' 
TSL majori parti burgen^ 
ejusdem burgi p tempore 
existen* de tempore in tern- 
pus cum 8c quando eis pla- 
cuerit & expediens videbit^ 
infra octo dies px' sequen' 
mortem sive amo65em diet* 
burgens' in dca domo aut 
alio loco coDTenien' ad libi- 
tum suirconvenire & iUdem 
noiare & eligere unv? aut 
jfhires alia^ psona^ tunc in- 
H*iTANCiu'™ dci burgi de 
Portbihan alias West Loe 
adtunc existen' buboem' ^ 



^mm* 



whoDsdever it thall haf^n, BvidMiev 
AatanyburgtmesoftheBaid tbn«v 
borough of Fortbyan other- — -^ 
wise Wei»t Looe^ for the 
time being) shalt dte-or dwell' 
out of the said borough, or* 
be removed from his office 
of burgess of the same bo- 
roCigh for any cause, that 
then and so oft^n it shall 
and may be lawful for the 
said mayor and capital bur- 
gesses of that borough for 
the time being, or the major 
part of the burgesses of the 
same borough for the time 
being, from time to time 
when it shall please them 
and seem expedient, within 
eight days nextfoUowing the 
death or removal of the said 
burgess, to assemble in the 
said house or other con- 
venient place at their plea- 



»< 



oHqttiem principalem burgensetn;** for, at the close of the clause there is % pro* 
viuon, that the person so elected shall take an oath duly to execute the office of 
capital burgess of the said borough. 

' This removes every posnbility of doubt as to the necessity of the capital bar* 
gesses bebg inhabitants. And there being no express stipuktion that, they should 
be so, afibrds a strong inference that it was, at the date of this charter, so 
thoroughly understood that all officers of this kind should be resident, that no 
person could doubt it, and consequently that no provision to that eflfect was 
necessary. 

* This term also expressly shews, that the principal burgesses ought to be in- 
habitants ; and yet the corporation have long b^en in tlie habit of electing and con- 
tinuing persons as principal burgesses who are non-residents. In the affidavits 
filed in the court of King's Bench, upon a recent motion for leave to file an infor* 
mation in nature of a quo warranto against the mayor, it was stated, that of the 
13 prindpal burgesses, there are now only 5 resident, 7 being non-resident. And 
see Mr. Bond's evidence, ante, "p. 30. 

» This passage is also strongly confirmatory of the position, that the burgesses 
must also be inhabitants. 
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W£ST UX)& 



EvkifiKa 
tiooer. 



^tuiem bmrgi hre & efine 
bwg^D&isaeubiirgeoses burgi 
ilUui dmran' viUi sua £t <^ 
quett psoua dc nQiitt' & 
daof a tempore hi]jtt9tiuHU 
eli9cS&i9 erit burgemis a^u 
^runt bargeiiM» ipius burg^ 
diiraa' vita gus vel eoj^ vtl 
aUf si bom & exp^ens sic 
Tidebit' majori & alijs biur<- 
g^^bl 4ci burg^ de Poii>« 
bUhan p tempore existeii% 



To take an 
oath faith* 
fully to exe- 
cute the of* 
fice of o^i- 
tal' burgess. 



To fitt va- 
cancy of 
steward. 



Sergeants 
at mace* 



amre) imd tbev^lQ aovwate 
aod d^et one or moreotbfsr 
personst tien inkabitwts of 
the said borough of Port^ 
bym odi^wise Weiit Loo^ 
and ^en being biirges$(i» 
(rfthe same borough, to be 
a burgew or burgesses of 
that borou^ during his lifoi 
and that every person so 
nominated and elected^ from 
the time of such el0ctiaii» 
shall be a burgess or bur*- 
gesses of the same borough 
durixig the life of him or 
thcsn, or otherwise if it shall 
seem good and expedient to 
the iwyor and other b^^ 
ge^ses of the said borough of 
Portbyan fi;>r the time being. 
And th^t every person so 
nominated and elecjted and 
to be nominated and elected 
to the o$oe ^ bttrgc^ ,of 

the «ud borough, sballi:ake 
his corporal oath before tiie 
mayor of the same borough, 
well and faithfully to exe- 
cute and exercise the office 
of capital bitrgess of that 
borough. 
If the steward should die or be removed, the mayor and 
burgesses of the borough for the time being, or the major 
part of the same burgesses, may elect another person to be 
steward for life^ who shall take an oath of office. 

The mayor for the time heing may elect the serjeants at 
mace> who may execute process, &c. as in the city of 
London, and carry the macess^ &c., who are to take aii OQth 
of office before the mayor. 

13 



Kt qd quett {^sona sic 
neSat' & elect' noiand & 
eUgeud ad c^ciu .burgeos' 
dei buflgi sacrm ci^iet cor~ 
porale coram majore e^us- 
dem burgi ad officiu capitalis 
burgeni burgi illius bene 
& fkielit' exei*cend & -exe- 
quend. 



♦v 



ELSCTION CASE. 

p fiob beredibj & succes- 
sorib3 nris ordiiiam^ cfi dic^ 
b«Fgi]8 ac ckciiii' poinct'el 
juriiidico]fidedece?o sint & 
se extendent 8c ptendait ac 
extendcre & ptendere yal«ant 
& possint tern in longitudine 
& latitudine qiti in drcuit* 
& pdnct' ad tales & consi- 
miles ac hujusmodi bund & 
metf et limit' ad quales & 
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And we will, and by these Evi4«M» 

*^ . . for the pDtj. 

presents, for us, our heirs tioner. 



and successors, doordain and — — — 
grant, that the said borough, J^^^^ 
and the circuit, precinct, indjuriMlic' 

J • • j» i» a1_ £> c^ tion of the 

andjurisdictionthereol^ trom borough to 
thenceforth shall be and ex- ^•™*. 
tend itself and stretch forth, atherat»> 
and may and shall be d£>le ^«^«^«*'» 
to extend and stretch forth, 



as well in length and breadth 
as in circuit and inrecinct, 



quas ac put dcus burgus de^ to such the same and the like 



PQrd>ihan alias West Loe ac 

circuitUB & ^cinct' ac juris* 

diSo inde a tempore cttjus 

contrary memaria homS nan 

eanstit • vel aliquo tempore 

ante dat' psenciu se exten- 

4ere«ut ptendere consoever' 

£t qd boie liceat & liceUt 

pfatYmajori & burgens' & 

8UCces6orib3 suis pambula- 

coem sen pambula^eis inde 

&ce p libtat' & francbes' 

foiis supindend cognoscend 

& limitand circa infra & 

SXTRA burgum ^cm & 

•^nct' qusdem in quibus* 

cunc^ locis terr* seu ten' tae^ 

runt infira eund^n burgum 

siye com' Cornub sine impe- 

^imentf mi hered vel suo- 

49esso^ nro^ sive alio^ quo^^ 

cun%« 



bounds and metes and limits 
to which and as the said 
borough of Portbihan other* 
wise West Looe, and the 
circuit and precinct and ju* 
risdiction thereof, Jrom time 
whereof the memory of man 
is hot to the contraty, or at 
any time before the date of 
these -presents, have been 
accustomed to extend them^ 
selves and stretch for&. And The mayor 
that it may and shall be »"*»^*>«^?- 

•^ ses to make 

lawful for the said mayor and perambula- 
burgessesandtheirsuccessors cemiaing^ 
to make a perambulation or ^® ^iraixM* 
perambulflEtions thereof for 
the surveying, asceitaining, 
and limiting their libeities 
and franchises about, within, 
and widiout the borough and 
precinct thereof, in .whatso« 
ever^ces the lands or tene- 



<* It appears from heece, as the fact no doubt was, that this was a borough by 
preteripHoH ; although it might, like many other boroughs, be subsequently in- 
corporated. 



00 

fbrthepett- 
tiaaer# 



WEST hOOEt 



The major 
■ndburgea- 
•ea may hare 

the borough 
■ad ail cua- 
toaay liber. 
tiea, and 
firanchiiety 
ftc. as the 
borgeneaof 
the borough 
or vill, and 
die tenanta 
or inhabi- 
tantshave 
heretofore 
used. 



Et ulrias de ampliori gra 
nra ac ex eta sciencia & 
mero motu nris volam^ ac p 
pBentea p nob heredib} et 
sucoessoribj nris concediin^ 
^fikt* majori & burgens' 
burgi pdd & succesBorib) 
suis qd ipi heant utaot^ & 
gaudeant ac bere udSt gau- 
dere valearit & possint bur- 
gum &: vitt de Portbihan 
alias West Loe pdict' cum 
omib3 & singulis suis mem- 
bris & ptin' Aceciam omes 
consuetudines libtat* privi- 
leg* franches' imunitates ex- 
empts quietanc' & juris- 
dicooes necnon omia & sin- 
gula eadem 8c hujusmodi 
terr' ten' hereditament' con- 
suetud libtat' privileg' fran- 
ches' imunitat' quietanc' ex- 
empoSes et jurisdicSes que 
burgens' burgi Sf vilF de Port- 
bihan alias West Loe ^dict' 
& que tenentes sive . inKi- 
tantes ejusdem burgi aut eo^ 
aliquis vel aliqui p quecunc]^ 
noia sive quodcunq^ nomen 
vel p quamcunq^ incorpora- 
.^em vel cujuscunque incor- 
pora&is antehac buerunt 
tenuerunt usi vel gavisi fue- 



ments shall be within the 
same boroiighy or the county 
of Cornwall^ without the 
hindrance of us, our heirs or 
successors, or for any otfaeis 
whomsoever. 

And further of our more 
ample grace and of our cer- 
tain knowledge and mere 
motion we will, and by these 
presents, for usj our heirs 
and successors, do grant to 
the aforesaid mayor and 
burgesses of the borough 
afor^aid, and to their suc- 
cessors, that they may have^ 
use, and enjoy, and may and 
shall be able to have, use^ 
and enjoy the borough and 
town of Portbihan odier- 
wise West Looe aforesaid, 
with all and singular its 
members and appurtenances; 
and also all customs, liber- 
ties, privileges, franchises, 
immunities, exemptions, ac- 
quittances, and jurisdictions; 
and also all and singular the 
same, and such lands, tene- 
ments, hereditaments, cus- 
toms, liberties, privileges, 
franchises, immunities, exi- 
emptions, acquittances, and 
jurisdictions, as the burgesses 
of the borough or town of 
Portbihan otherwise West 
Looe aforesaid, and which 
the tenants or inhabitants of 
the same borough, or any or 



ELECTION CASE. 



di 



rint mit bere tenere uti vd 
ffLXki^re d^ymr^ Mnit temdt 

ufug vel gavisti.8 fqit seu de- 
buit rojie aliqua^ corta^ ant 
Iraf patenciu jp nosi aul; p 
aliqiiem pgepitoj^ TtSnf R«>- 
gum Jbiyiis regm AtigUe qoo- 
qudmOidifii antc^bac fact' con- 
firmat* vel coQcessVseu quo- 
jcunc^ alio- i^gali ivkmIq jure 
.coofittetttdme usu ptcripcde 
vel titulb AiUehac ustCat'-bit' 
' & c(Huu«t''ireddaiA et to)- 
.vend annuatim nob heredib} 
Sl. vuccesodrib^ niiis Teddit'. & 
firm'^ ac alia Stm^! & pfic' an- 
tiqita. nob debit' & solrend 
ante dat'.^bencm. 



either of themi bywhattoaYer 
name or namea^ or by what- 
soever in<;oFpQr«tion or fin- 
cmporations^ bieretoforehaYe 
had; b^^ldj us^, enjoyed^ or 
o%ht/to have* hold) Us^ 9V 
enjoy, by reasonof any cbiU'- 
tera or letters patent by na 
orby any of our progenitors. 
Kings of this realm <it Eng- 
landy in anywise heretofore 
madei c6n&rra'ed,or grantedy 
or by any other lawful 
means^ right, custom, use, 
prescription, or title what- 
soever, heretofore used, had, 
or accustomed, rendering and 
paying yearly to us, and our 
successors, thb rent ahd fium 
and other services;find profits 
' .^ . ;; it,. . .to u&due and payable before 
.',, -;, the date of these presents. . 

May'lioid'acoiirt of record every ^^d?iM9&j^,> except in 
the ma^ of Eastisr,. Whitsuntide, and Christmas, for re- 
fxnrery of < debts not exceeding j^5r 

Andysunuaon and diatrain, &c« according to the custom 
[of the city.of London. . ; .: 

And in default of goods, to imprison according to the 
custom of London. 



Evidence 
for tht peti- 
tioner. 



A court of 
recoird. 



Et qd diet' major Sc bur- 
gens' dci burgi de Portbifaan 
alias West Lbe & succes- 
sores sui ad asuth 8r pficuu 
coHtatis qjusdem burgi tieant 
& pcipiant ac hebunt & pci- 
pient ac levabunt omia fines 
aiSciamentf & alia pficua 
quecunc^ de Sc in ciir* pdict^ 
aut rone & ^textu ea^m 



And that the said mayor 
and burgesses 'of the said 
borough of Portbihan other- 
wise West Looe, and their 
successors, may and . shall 
have, receive, and levy to 
the use and benefit of the 
commonalty of the said bo- 
rough, all fines, amercia- 
ments, and other profits 



May fum- 
mon and 
distrain. 
And impri- 
son. 

May levy all 
fines, Ax. to 
the use of 
the common* 
aUy. 



.jie^A^jM... 



•forthepeti- 
txoner. 
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Mayor and 
bargesses 
may have 
the assize of 
bread with- 
in the bo- 
rough and 
the bounds 
and libeitles 
thereof. 



d«ti'66|i contfa^ge^ EtidSlos 
-rolum^ & ecmcedim^ p ncft 
faered b soecessoi^ nifiB 
^at^ vugim Sc burgens' doi 
bur^ de PortbSmn iAib 
West Looe «t 8ac(ces$OTib3 
saig qd tleont&ISebuiit klfira 
eund«m burgom de Poitbi* 
hw aHes West Loe aei>niid 
& iSlbmt* 6|ofideiii ossis' 4* 



May have a 

view of 
frank' 
pledge^ 



tatd ttU fines* therefrom. 

Et tiltSus sciatis ^ nos de 
'Bxn^ion fffa ri?a ae ex efea 
8Cten<»a & mero motu nris 
idedjm^& concessim^ ac p 
/sentes dam^ 9c oonoedim^t 
/fat' majori & burgens' dci 
burgi de Pf^rdNhan alias 
West Loe & successorib3 



vhatBoerer^ aiistng) emnin^ 
happening, or from eft' in 
the Courts aferes^d, or hf 
reason or forqe of %be same 
courts* A^d furdi^er wedo 
vnS and grant, for us, our 
bell's and 49uece88or6, to ti^ 
aforesaid inayor and -bniv 
gesses of the said borough of 
Portbihan, odierwke West 
' Lope,aiid!to their sncoessops, 
that they may and shall have 
within lihe same borough iif 
Portbihanj odi^mrise West 
Looei, and a}i die bcHHMis 
and liknilB thereof the iassixe 
and aasag of the hreaiy Jwi|ie, 
and other 



And further, know ye, that 
we, of our more ample grace 
and of our certain know- 
iedge and mere motiony have 
given and goavted^iand.fay 
these presents ib gireand 
gndnt^to the lafiaresaid mayor 
and bargesses of the said 



' The presenting the assize of wine and bread, was jQrigu^yie:i^9;cif^ by ti^e 

J^ets.^f>t» before the lime, of Eliaabetb, some doubts were entertained, wither 

,tbat duty jrigbtly belonged to the leet or not ; .and, probably, this spjecial grant of it 

was included in this charter for the purpose of removing these doubts as far as 

-t(datftd to tiijs f lace, 

4 This clause^ gi^ntiAg,a,yew.:0f,^nl^mge,.ii]||oft8,(b^ tl^e.wp^ cf,^i^t 
bei|ig in the present tense, a present grant, and not a confirmation ;. but .it is quite 
dear, that a view of frahkpledge w^S held for the borough before the date of this 
-tAua^eri the grant was therefore, m effect, a grant ^'Confirmation; and'IZibfe4ffe 
4Bf> w|wds 9nibe^)au^e s^ew^ tb||,^e lypovis'^n.^'as ^opi^p jiA^t^p, .ffij f^X^ 
ti|]pke';nor is.the day appointed yppn whi<^_the <;ourt ^ first to be^fsld: itj^^emsy 
therefore, not an i^nwarrantable inference, even from the wort^ tl^emselves, with- 
out the iact, <fikat such a court, did -previously exist, to assume ihit' a- -eburt of 
'i&JBk|iNge^«tBbeldtn.thisb0nM|girj^^ ' • ,t \ 
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gulo^ inVitanciiC^tresiden' 
ciit tarn integre residen' qm 
non integre residen* infra 
diet* burgtim Sc infra limit' 
& bund ejusdem p tempore 
&&steh* ac de tempore in 
t6mpns imppm ac omia ad 
Tis' franc* pleg' ptinen* sen 
spectan* ac spectabant & pti- 
Delnmt ac ^tinere ^ea spec- 
tare debent & defaebant in 
j^ict' domo irifra diet* bar- 
^mn de Portbifaan alias 
Wesrt Loe aut alio loco con- 
"venient* ibidem bis p* anntC 
vidett tina vice infra mensem 
px* poet festam "S5i Midiis 
arclii & alia vice infra men- 
sem px' post festum Pasdie 
coram pdict'majore &senjbs- 
CAXI.O burgi ^dci p tempore 
existen' siDgotis annis te- 
fiend. 



. i 



TEt-vdum^^ic p pseiitesp 
'tldb h)^r»Hb3 ; 8t sticcessbrib3 
-*Bis concedini^ffdt' majori 
-^& btirgefisib} tfci 'bnr^ ^e 
^Tdfftjaikri^^'alias West Ldoe 
• & 'isiibKessdWbj-stits tjd ^gdem 
'mis^^ Sfc^lWirgehs* fc'succes- 
isbfesrisd lieaiait- Sc'teheaisEt ac 



borouirh ctf Portbyan ottier- Jvideoc* 
wise West Looe, and to tUmet. * 
their successors, viem of 
frankpledge^ and of &1I and 
singular the inhabitants and 
resiantSf as well entire re- 
slants as not entire resiants 
within the said borougb, and 
witliin the limits and bounds 
thereofi for the time being, 
and from time to time for 
ever> and all things apper- 
taining or belonging, ^d 
which dhail or ought to be- 
long and appertain to view 
of frfliikpledge in the afore- 
said house within the afore- 
said borough of Portbyan 
otherwise West Looe, or hi 
any other convenient plac^, 
there to be holden twice in atMurha^l- 
the year, (that is' tb sayO, ^^.^f . 
one time within a month n^t 
after ihe fettst of St MTch:tel 
the archangel,' and the oth^r 
time a month next after the 
feast of Easter, before the 
Bforesaid mayor and steward 
'of the borough flfbresaid^r 
the time being, i6 isrety 

Atid we will,' and by these Mayor and 
•presents, -ftr us, ofal- -bars ^",^^,. 
and ^utcessors,''ao ^rantto weekly 
^ Vti e aforesaid' mayor *a!nd^ bur- Wednesday; 
^gesses of 6ie "said boroiij^h 
-of Porfbykn btheih«4se West 
'^^Looe, and toHheir i^cces- 
sorsy^batiJiesaid ittayor and 
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Evidence here & tenere valeant & 

tioner. posvint imppm unu merca^- 

r turn quoit die Mercurij sii^- 

ud two guUs (septimaDis ac d uas nun- 

J^ "■ , dinas siveferias ibidem an- 

fain yearly, *' t ^ 

one on nuatim tenena & custodiend 
Sy^toa videft prima feria ?dict' 
days, and dua^ fexM incipien in festo 

the other on o*^* •%.» • i*^9j 

the 15th, ^^1 Maici evangelist' durfi- 

**Arfo ^^^* P ^^^ ^'*^ ^^' sequen' 
yearly, ' eundem festum & alPa feria 

pdict' dua^ feria^ : incipiend 

quintodecimo die Octobr' & 

duratur' p duo^ dies pz' se- 

, quen' eund^ quintumde- 

cimju diem QctoW unacum 

cuf ped! putloHzat ibw^em 

with ■ ,te^ipor« eajdem feriaj nun- 
court of *j. ' •,' 

pie powder ;.idina^.et mei^Qat teneud una- 

,pum, omibj . libtatib) & libis 

and aUpis^ , consuetudinib} ad hujusmodi 

an^ suliate *^^^ ptincn' simul cum stalla- 

picage,a:c. «giQ , picaglo finib} amcia- 

mjent^ ao omib} alij;s . pfic' 

comoditat' & emolument' 

quibuscun^k. de hujusmodi 
inerqa^'. i^uiidinis sive ferijs 
& . cur^ ped pulyerizat' pti- 
nen' accidenV emgen' sea 
fontii^n' ac cum omibj lib- 
tatib} & libis consuetudinib5 
.. nob ad bujjusmodi mercat' & 
nundinas sive ferias ptinen' 
sive spectan' ad ppriu opus 
& usum ac utilitatem dcp^ 
m^oris & bui]gens' & suc- 
cess*., s^. ac cditaf dci 
burgi de Portbihan alias 
West I^ p. tempore 'ex- 



burgesses^ and their succes- 
sors, may have and hold, 
and may and shall be able to 
have and hold, for ever, one 
market on every Wednefr- 
day in. every week, and two 
mart$ or fairs to be holden 
and kept there yearly; (that 
is to say), the first of the 
aforesaid two fairs to begin 
on the feast of Saint Mark 
the evangelist, and to con- 
tinue for three days- next 
following the same feast, and 
the other of the aforesaid 
two fairs to begin on the 
J 5th day ofOctober^, and to 
continue for two days next 
following the said 15th day 
of October, together wi^h a 
court of pie powdre^ to be 
holden th^re in the time of 
the same fairs, marts^ and 
markets, together with all 
liberties and free customs 
belonging to such court; 
also with stallage, picage, 
fines, amerciaments, and all 
other profits, commodities^ 
and emoluments whatsoever, 
belonging to, happening, 
arising, or chancing from 
such market, marts^ of fairs, 
and court of pie powdre, aqd 
with all liberties and free 
customs to us, by reason of 
such market and marts or 
fairs, appertainiogor hdong- 
ing to be taken and con- 
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isten' capiend & cojivertend verted to the proper use and Evidence 
ep qd ex^ssa mencio &c. behoof and benefit of the ,fjner! ^ ' 

said mayor and burgeases, ' 
and their successors, and of 
the commonalty of the said 
borougii of Portbyan other- 
wise West Looe, for the 
time being, although express 
mention, &c. 
In cujus rei &c. T.R. apud Westm*xiiij die Februarij, 

V bre (ie privato sigillo. 
Mr. IHiagwprtl> next produi^ed a copy of a petition by Petition, 
the maycNT and burgesses of West Looe, in the reign 
of Charles I., to the right honourable the chancellor 
and council of his Majesty's revenue, stating, that t^e 
petitioners, in the right of the said borough, had time out 
of mind been seised of a certain parcel of land, called the 
pound park, taking the profits thereof to their own use, 
paying unto liis highness, by the reeve of the manor 
of Port Looe, five shillings and one penny per annum, 
until of late the said land had been set in charge for the 
im:ome prc^ts thereof pretended to belong unto his High- 
ness {the paper is here torn) humbly, that they would have 
regard to the loog possession and the small value thereof, 
not exjceeding twenty shillings per annum, until by their 
: improvemi^t increased ; and that the coupcil would con- 
tinue their favour to the ancient possessions of the corpora- 
tion^ &c. signed by the mayor and eleven others. 
The answer to the petition was aiso read. 

At his Majesty's Commission-house in Fleet Street, Answer to 

London, 25th November 16SS. ^ ^ petition. 

Whereas the mayor and inhabitants oiih^ town of West 

' Jjooe^ parcel, of the possessions of the duchy of Cornwall, 

in the county of Cornwall, do now stand charged by his 

Majesty^s auditors of the said duchy with the sum of forty 

: shillings per annum for a little dose of land called the 

pound. paisk, did this day petition -the board, and allege 

> that thqr and their predecessors have anciently enjoyed the 

JUisd dope of land^ and did and .do yearly pay unto his 
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^^!^T^ . Majesty for the same five shillings per annuiDj ifiitil abotfC 
tioner. twenty years since the said sum of forty shillings per aonuaiL 



■ ■ came to be charged on them by Mr. Norden's survqr- 

Now, for that it appeared unto the board) by certificate 
from his Majesty's auditor of the permission, that the said 
.forty shillings per annum came first in charge upon the- 
survey of the said Mr. Norden, it is thought fit and ordere(i^ 
by the board, that the said super of forty shillings per 
annum upon the said mayor and inhabitants^ shall be re- 
spited and discharged. 
Parliamcn- |^r. llHngworth also produced the parliamentary survey 
fi^m the augmentation office, dated 1649, as follows: 
'* The duchy of Cornwall and borough of Portpighao^ 
<* alias West Looe. 
^ A survey of the Jborongh of Portpighan alias ^e&t Looe, 
** lying and being in the county of ComwaH, part of 
'^ the annexed duchy and parcel of the possessions of 
^ Charles Stuart, late Duke of Cornwall, but now 
<^ settled on trustees for the use of the commonwealth, 
^ held of the manor of East Greenwich in fee and 
" common soccage> by fealty only, taken by five per- 
'^ sons there named, and by them returned the 12di 
•* day of February anno domini 1649. 
« This borough lieth within the parish of Tallaud, and 
•< was formerly part of the manor of Port Looe; but by 
^ Odo Earl ^Devonshire it was made a borough town ; 
-^ and q/ierwards it was made a tomi corporate by charter 
^ granted unto them by Queen Elizabeth, whereby power 
<< is given them to choose one of the burgesses yearly to 
^ be mayor, and also to choose two burgesses to sit in 
<* Parliament every session, with many other 'privileges 
*^ therein contained.'' 

Mr. Illingworth stated, that there never was an Odo 
Earl of Devon ; but the Earl of Devon derived title through 
Odo de Treverbyur 

Mr. Illingworth further pi^oved, that, under the speaker's 
warrant, he had searched the chest of the corporation of 
West Looe, and had examined aH the papers which ^ 
the mayor and town clerk produced to him in pursuance 
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of that warrant : but thefe were not any papers or docu- ^v»<|cnce 
ments prior to the charter of Elizabeth. The first was ^Znct. ^" 
in the 21st of Elizabeth : — and subsequently to that date, he — — — 
stated that he found ten corporation books : but during an 
interval of 17 years, from 1624- to 1641, there are not any 
in existence. 

Mr. John Davisj the chief clerk in the Rolls chapel, Returns. 
stated that, upon search, he found that prior to the 6th of 
£dward VI. there are not any perfect sets of returns to 
parliament; there are some separate returns in the 
33 Hen. VIIL and the Ist of Edw. VI., but no complete 
sets. They do not include all the boroughs. There are 
some years !n which there are no returns for any place ; 
and there is not a complete set for any on& county. '^ 

Mr. Edmund Lodg€y Lancaster herald^ produced a book HcraTd*^ 
belonging to the College of Heralds^ in which was a visi- visitation. 
tation in the Coxmty of Cornwall in 1 620, containing an 
entry relating to the borough of West Looe. It was lieaded 
by a sketch in pen and ink of the common seal of the 
borough, and was as follows : 

'* Pertbian alias West Laugh. This is the common 
** scale of the towne and borough of Pertbyan alias West 
** Laugh, in the countye of Cornwall, 'which was incorpo^ 
*' rated by the name of maior and burgesses, the I4th 
•< day of February in the I6th yeare of Queen Elizabeth, 
'^ 1574 ; and by the same name of maior & burgesses to 
** have perpetual! succession, & enabled in lawe to pur- 
^^ chase lands & tenements, & likewise to assigne the 
^' same; & by the same name to pleade & be im^ 
^* pleaded. And that the borough and corporation shall 
** consist of 12 burgesses, whereof one for the time being 
** shall yearly be chosen for maior ; to have power to 
<^ choose a steward; & that the. maior & burgesses shall 
** have a common scale for their affayres, with dyvers 
" other privileges & immunities, as by their charter doth 
^* appeare. And at this present visitation, the 12th day 
« of Ck:tober 1620, was John Francis, mayor; John Hun- 

' See also before, p. 37* Mr. HUngworth's evidence. 

f2 



6S WEST LOOE 

Evi^nce f( ter, esq., recorder; John Shart>e alias Oamett, John 
tSier! ^^ ^* Orov^, William (%aundler, Stephen Gerney, Walter 

^ White, Walter Sillick, Walter Babbidge, John Qt\ihy 

« Robert Herle, Ambrose White, burgesses of the same 
" town & borough, and Tho. Jane, towfle clerke of die 
** same." 

Mr. Lodge also proved that he had escamined^ page bj^ 
page, the books containing visitations of that edunty, to 
ascertain whether West Looe Was stated at any anterior 
period as having a seal, and found it was not. There is 
a visitation in Cornwall in 1573, and West Looe is not 
mentioned at all in it, nor ih clhy till the one in 1620; 
although other places in Cornwall, as Ltskeard, SaUashy 
Tregonyj Tfuro, Dunkay alias Launeeskm, and Helleittme, 
some of which are in the immediate neighbourhood of West 
Looe, are mentioned in the visitatibn of 1573. In that 
t-iskeard, of 1620, Liskeard is also mentioned. The entry respect- 
ing it is headed likewise by a drawing in pen and ink of 
their seal, in the same way as West Looe is, ^as follows : 
^^ Liskereth alias Liskeard. This is the common seale of 
<^ the towne & borough of Liskereth alias Liskeard, ait* 
** ciently incorporated by the name of maior & bur- 
^^ gesses of Liskereth alias Liskeard, 8e re-incorporaied 
** the 6th day of July ia the ^9A yeare of Qoeene £Ii2:a^ 
^^ beth, by the same name of maior & burgesses, 8c by 
'* that name to have perpetual succession^ & enabled in 
•* lawe to purchase lands, tenements, & liberties, & like- 
^^ wise to assign the same; & by the same name to pledd 
" & be impleaded; & that the borough and corpoFation 
^< shall consist of nine burgesses, which shall be ealted 
** comnion council of the said borough, whereof one of 
*^ them for the tyme being shall be yearly chosen for 
*' maior, to have power to chuse a steward & recorder. 
** And that the mayor & burgesses shall have a common 
*' seale for their affayres ; and that the mayor & recorder 
** shall be justices of the peace within the said borough; 
<* which neiio corpo^n^ granted by Queen Elizabedi, John 
*^ Hurkin was the first maior thereof, with divers other 
« privileges & immunities, as by their diorler doth ap- 
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^^ peare. And at the tyme of this present visitation, tfce E^'uience 
^^ 12th day of October 1620, was Edw4 Chapman^ maior; tloner!^"' 
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Sir William Wrey, knight, recorder; John Huskin, — - 
genti high steward ; Thomas Jane, John Jasper, Mar- 
tin Sampson, John Pett, Jefirie Clarke, John Tapeneli, 
*^ & William Fuge, chief burgesses, & Walter Nichol], 
*^ towne clerk of the said towne & borough." 

Mr. I^iodge, in his cross-examinatiim, stated that those 
borougfas mentioned in 1 573 are all inccnporated boroughs. 

Sarah Haskins proved that she ha^ lived in the borough ^^ ^^ 
of West Looe nearly all her life; that she is sixty-six. 
That she remembered the dopr of the town-hall in West 
I^iooe was broken open nearly £0 years ago, by a man who 
took away the chest. His xuune was John Roach. There 
was a great uproar : she did not know where the^ chest was 
carried. 

Oo her cross-examination she was asked whether she had Cross- exa- 
ever heard any thing about any elections ; and who used to ™>"^^^^<>* 
vote ? She answered, the iree burgesses of the town ; die 
inhabitants of the town. 

Question. — The members of the corporation ? 
Answer^— Yes, I suppose they were ; the inhabitants of 
the town were the people who used to vote* 

Question. — Tlie free burgesses were the persons ? 
Answer.— Yes. 

Question. — ^Did you ever know any body vote that was 
not an inhabitant ? 
. Answer. — I camiot righdy say. 
Question. — You are to tell me the truth, you know? 
Answer.. — Yes; I suppose they had been once in the town. 
Question.— Upon your oath, have you not always heard 
that the right of election was in the corporation ? 
Answer. — Yes, sure, I have. 

Ilerexamined.-^Question. — ^You have said that you have Re-exami- 
always heard the right of voting was in the corporation ; °*"°"* 
ha/ire you talked with old people about the right of voting 
in the corporation ? 

Answer. — ^Yes ; and they always said it was the inha- 
bitants pf tke town that were the right votes. 
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Question. — You have "said that you know that persons 
out of the town have actually voted ? 
r Answer. — ^Yes. 

Question.- — I understand you now to say that, talking 
with old pet^c, you have heard Uiat inhabitants were the 
right persons to vote? 

Answer. — Yes; that is the right. 

Thomas MiUo was called as a witness; but stating that he 
was an inhabitant paying scot and lot, and had tendered his 
vote at the last election, he was objected to as a witness by 
the sitting member. Mr. Harrison admitted he could not 
support the admissibility of the witness, if the objection 
was insisted upon. Another witness, J. Stephens, was 
abandoned ou the same ground. 

The following extract was read from the Journals of the 
21st of March 1678: ''The petition of Thomas Kendal, 
'f esq., complaining of undue practices used by John Tre- 
" lawny the younger, mayor of the borough of West Jjov 
" alias Portpigan, in returning John Trelawny, esq., 
" the elder, to serve in this present parliament as one of 
" the burgesses for the said borough, by one indenture, 
" and procuring himself to be returned by another inden- 
" tuve, contrary- to the standing orders of this house, and 
" in injury to the petitioner, who was duly elected by the 
*' major part of the inhabitants, and ought to have been 
*^ returned, was read. Resolved, that the said petition be 
*' referred to the consideration of the committee ofprivi- 
" leges of elections, to examine the matters thereof, and 
** report the same, with their opinion." 

No further proceedings appeared upon this petition. 
p Mr. Merewether summed up for the petitioner. 

The circumstances which have occurred having eX' 
- eluded us from the parol testimony which we should 
otherwise have adduced, the duty now devolves upon 
me, of recalling the attention of the committee to the 
nature of the case laid before them on the part of the 
petitioner. I approach the discharge of that duty with 
considerable anxiety, lest I should on the one hand omit 
any thing necessary for the interests of my client, or of 
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tko9e v^Iiose rights he defends; or, on the other hand, Summing up 
occupy unnecessarily any considerable portion of the time tioner. 
of the committee. I cannot, however, but think, that in a — — 
case of this description, where there has been no previous 
determination of the right of election, and where the com* 
mittec are about to fix for ever the right of voting for this 
place, an advocate might venture to refer to the early par- 
lianaentary history of this country, in order that the com- 
mittee might carry along with them the general features of 
that history, and tracing them down to the present time, 
draw from them such a conclusion as, under all the circum- 
stances of the case, may be applicable to the borough now 
under their consideration; and this may be done with the 
more propriety at the present day, because, by the labours 
of individuals, and under the sanction of parliament, docu- 
ments and records of gi*eat antiquity have been brought be- 
fore the eye of the public in a shape more accessible than 
that in wliich they before existed ** ; by which means, infor- 
mation on this subject is now much more readily obtained 
than it was at an earlier period ; and the spirit of investiga* 
tlon of the present times has led to a better consideration of 
this subject. The committee will therefore, probably, not 
hesitate to take this subject up at an early period, particu- 
larly as the general nature of the petitioner's case, with 
reference to principle, authority, and precedents, was pre- 
sented to the committee by Mr. Harrison in a manner so 
forcible and impressive. In order to ascertain the real 
parliamentary right of election, I propose to inquire what 
it was in the earliest periods of our history; for what- 
ever the right was then, it must, upon the principles 
urged by Mr. Harrison, continue the same to this 
day, unless altered by any act of the legislature, which 
alone has the power of changing it : the real question, 
therefore, is, what was a borough at the time when the par- 
liamentary right of election was first exercised ? 

It is probably known to the committee, that the system 
pf police which prevailed in this country in tlie Saxon times, 

1 Sec post, p. 92. note (•*). 
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SummtiiE up was e&cted by the division ot the country into shires, each t 

lioiier! of whid) was Under the controul of the sheriff; and from the 

— ■' shires at large were taken out certain privileged places, 

Boroushi. which were called boroug/is. InquirieB into the etymcJogy 

of that term have been instituted by many learned authors : 

it has been derived from the continental history by some- 

writers, and from the Greek by Dr. Brady ; but the proper 

inquiry appears to be, whether any derivation can be found 

which would attach itself more immediately to the particular 

history of our own country ? With this view, its derivation 

has been traced from the Saxon word '* borhoe'" apledge^ 

which derivation I shall endeavour to connect with our 

early history, as probably etymoli^y alone, upon subjects 

of this description, is but of litde avail. 

The nature of the police to which I referred, will be 
found accurately described by Lord Coke. 
aJtnst. Xn the 2d Institute, p. 71, in his comment upon Magna 

Charts, where he gives an account of the sheriff^! court, and 
of the court leets, which were taken out of the sheri6F's juris- 
diction, he describes them thus : " It hath appeared befor^, 
" that of ancient time the sheriff had two great courts ; 
" tfomely, the toum and the county court ; afterwards, for 
^ the ease of the people, and specially of the husbandmen, 
^' that each of them might the better follow their business, 
" in their several degrees, this court here spoken o^ 
View of " namely, the view of frankpledge, or the leet, was by the 
o"couri ^ " King divided, and derived from the toum, and granted 
bet. « to the lords, to have the view of the t«iants and resiants 

" within their manors, &c., so as the tenants and resiants 
" should have the same justice, that they had before at the 
'* tourn, done unto them at their own doors, without any 
" charge or loss of time ; and for that cause came the duty 
" in many leets to the lord, de certo letK, towards the 
" charge of obtaining the grant of the said leet." From 
this passage it appears, that the leet was carved out of the 
jurisdiction of the sheriff, a circumstance which the com- 
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mittee will find material for their consideration, as the cha- Somiftingup 

racteristic feature of a borough. This will more dearly tioner. 

appear from die subsequent passages in the same book. In -«—•——• 

the next page there is the following comment upon the 

terms franci plegii^ liberi fide-judsores, and the passage of 

Magna Charta which requires that the view of pledges or 

sureties for freemen be so made that the p^ace may be 

holden. ^< Now, the institution hereof for the keeping of 

*^ the King's peace, was, that e^efy Jreeman^ at his age of 

*• 12 years^ should in the leet {if he xtere in any\ or in the 

** toume {if he were not in any leet) take the oath of alle* 

*' giance to the King^ and that pledges or securities should 

*^ be ^und in manner hereafter expressed for his truth to 

^"^ the King and to ail his people, or else to be kept in 

*^ prison. This frankpledge consisted, most commonly, of 

<* ten households, which the Saxons called theothung, in 

'^ the north parts they called them ienmentale in other 

^^ places of England tithing^ here, in this diapter, trith- 

*^ inga, 2. e. decern virale collegium, whereof the masters 

^^ of nine families (who were bound) were of the Saxons 

•^ called Jreoborghj (derived no doubt from the term I have 

^* before mentioned) which in some places is to this day 

*^ called free burro^e^ i. e. free surety or fiiankpiedge: and 

*^ the master of the tenth household was by the Saxon 

<^ called by divers names ; viz. theotfaingmon, to this day 

in the west called titfaingman, and tihenheofod and freo* 

borken, i. e. capitalis plegius, chief pledge ; and these ten 

masters of families were bound one for another's family, 

*^ that each man of their several families should staM 

" to the law ; or, if he were not forthcoming, that they 

'^ should answer for the injury or ojBTence by him com* 

•*< niitted." Lord Coke then goes on to describe tlie 

nature of the decennas into which the precincts of ft6 

leet were divided^ and the effect of this system of juris* 

prudence over the country. I could refer the committee 

also to a very accurate book by Kitchen upon Court' 

Leets : in which the same doctrine is laid down, and treated 

as clear and indisputable law* 

Lord Coke, in the passage I have read, refers for his au- 
thority to the laws of Canute, and also more particularly to 
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Svmmiiigvp BractOQ, in which the doctrine is stated most clearly and 

tioner. dwtinctly. 



In these authorities we find Aejreemen mentioned 



Freemen, those who, residing in the county at large^ swore, at the 
sheriff's toum, allegiance to the laws and the King ; and in 
consequence thereof were under the protection of the laws, 
and became, in the language of those times, the liberi ' Sf 

Liberihomi. legates homines^ so often mentioned in our early laws and 

"^'' writers. In the same manner those who resided in any 

privileged place, exempted from the jurisdiction of the 
sheriff, as well tenants as others, owed suit and service at 
the court leet of that place; and, having given their 
pledges there, were called burgesses^ and the district within 

Burgenei. which they give their pledges, a borough. Fortescue" says, 
'< three nights residence makes a man hominem burgi ;" 
that is, after he has been three nights within a borough, 
he must be enrolled, and ma}' be sworn to his allegiance- 
at the next court lect, when he becomes a full burgess ; if 
he neglects to appear at the court, and be sworn within a 
year and a day, he is to be amerced for his default. In Brae* 
ton ^ this is stated with considerable particularity : the dif* 
ferent classes of individuals there existing are enumerated 
as the villani, the bordarii, and the cottarii, all of whcnn 
being in servile stations to the lord, were under his protection, 
and he was responsible for them : they were not freemen, 
and for that reason did not owe suit and service at the court 
leet ; but a freeman coming into the borough and residing 
in it, is described as having a different character, according 
to the number of nights he slept there ; the first night he 
was uncuthy the second a guesty and the third an inmate; if 
he continued as an inmate, his host was responsible for 
him, and still he did not owe suit at the borough leet;. 
but if he had an independent residence there, then within 
a year and a day he must do suit at the leet, and become 

' If the ancient history of the boroughs and corporations in England were ftXty 
iavestigated, it would be found that a man made free of a corporation was a different 
description of person from the ancient Uber liomo ; as were also the freemen of 
companies and fraternities m many places:-— particularly in London : — see an instance 
of A freeman of the company or fraternity of free masons of Durham, 1 Burr. ' 
Rep. 127.; and Tremaine's Entries, a freeman of the Uvery of the vintnen compoay.^ 
. ? See 9 Peck.£;i. Ca. ^d* \ See Bntctop, % 3^ 
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a burgess; his resiancy within the borough behig the Summing up 
ground of the whole, as well of his exemption from the tioner. 
jurisdiction of the sheriff, as of his obligation to do suit at ' 

the court leet, and the consequent privileges^ protection, 
immunities) and duties. It is probable that boroughs 
continued in this state without any material alteration from 
the time of Edward the confessor at* least, if not before, 
till the parliamentary right of election accrued to them, 
either at the close of the reign of Henry III., or, according 
to the modem opinion, towards the close of the reign of 
Edward I., as the documents that have been lately made 
public seem to establish. The crown at that time findingthat 
it required some counterbalance to the power of the barons^ 
drevir to its assistance the representatives of the commonalty, 
or freemen of the realm, in the persons of the knights 
of the shire as the representatives of the counties, and 
burgesses as the representatives of the boroughs: the 
former were returned by the skeriffi the presiding officer in sheriff 
the county court, who had also the duty of collecting the 
wages to be paid to them by the electors. It necessarily 
followed that he became acquainted with those privileged 
places in which he did not collect the wages of the knights : 
and from these he would of course, according to the direc- 
tion of the writ, summon burgesses, who would be paid by 
the electors there, the resident burgesses of the place. Thus 
did the boroughs then existing acquire and exercise the 
right and duty of sending members to parliament; and I 
need not repeat to the committee the doctrine quoted by 
Mr. Harrison from Glanville, which shews, that whatever Powtroftht 
the King might have done with respect to the creation of a 
privileged place, and exempting it from the jurisdiction of 
the sheriff, before the parliamentary right devolved upon 
the boroughs then existing, and became vested in • then^ ; 
from that time the power of the crown in that respect was 
gone:. so that by whatever boroughs the parliamentary right 
wris originally exercised, and by whatever persons the 
elections were then made, by the same boroughs and by 
the same class of electors it must continue to l)e made tq 
the present day. 
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Summaig up Undoubtedly some boroughs were cheated by the crown ^ 
t^ner! ^ ' ^^^ that power was first exercbed in a tiaie of great vio— 
.1 lence^ in the commencement of the usurpation of Ed* 

ward IV. ; and it does not appear that there was at tha.t 
period any desire to inquire into the right of the crown to 
grant such a charter, nor was it ever brought under consi- . 
deration till the time (>f Queen Elizabeth", in the fifth year . 
of whose reign a motion was made, calling upon persons . 
returned to parliament, to shew by what right they were 
returned ; the clerk was ordered to see that they brou^t 
their patents into parliament; and the matter seems after- 
wards to have passed over, upon some understanding be- 
tween the house and the crown. In the preceding reign 
of Henry VIII. several boroughs were newly sunuQoned to 
parliament, as those of Wales and Chester ; but they were 
made by [acts of the legislature "" ; as was also Durham in 
the reign of Charles IL ^ The attempt in the reign of 
Queen Elizabeth was resisted; but in the reign of Charles I. 
it was repeated in the well known case of Newark, sipce 
which it has never been attempted. 

If, then, the right of returning members to pf^rliament so 
originated, and ought to havje so contiijiued, the questio9 
Corporate arises, how was the corporate right of election introduced ? 
If the committee will examine this point, it will find, that 
tke corporate right did not originally €xi$t in oitr constitu- 
tion^ and never had any legal foundation. 

If the view I have taken of the history of boroughs be 
correct, the right originally was in the inhabitants or re^' 
siantS' Nor does this militate eo much wijth any former 
decisions as would at first view be imagined; because. 
gen^*ally speaking, corporators, asresidents^ would have die 
right of election, but not as corporators. In all the early . 
ch|irters it will be found that the inccM^poration was of the. 
inhabitants, who were not thereby less sub^t to the duties 
of the court leet than they would have been if they bad 

^ See Sir Simon D'Ewes Journal, p. 80. 156. 159. 

* See Stat. 34 & 35 Hen.VlH. c. 13. as to Chester; 27 Heu.VIII. c. 26., and ' 
35 Hen.Vin. c. }i. as CO the baroughsin Wales. 
^ See 25 Cv. U. c. 9* as to Durham, 
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not been incorporated. It is unfortunate with a view to the Summinf up 
illustration of this subject that no investigation as to the doner. 



right of election, of which any record is remaining, occurred ' ' 

till the committee sat in the 21st of James I., of which 
Glanville was a member, and has reported their proceed- GUnville* 
ings ; in whose reports will be found more parliamentary 
and constitutional doctrine than in any other book upon the 
subject. That committee took much care in laying down 
the general principles which were to guid^e their decisions^ 
and those of future committees. 

It will be founds on looking through that book, though 
there are frequent references to the corporate right, there 
is no one instance in which the committee decide in fiiTOur 
of that right. On the contrary^ there are the instances ta 
which Mr. Harrison has referred ; in which the decision is 
directly against the corporate right ; and the power of the 
crown tt> change the right of voting by charter, is directly 
negatived. 

The right of election continued on thi» footing till at- 
telni^ts were made by Charles I. to gain an ascendancy in 
the house of commons by controuling the corporations, 
which attempts were followed up by Charles II. 

In 1660 constant conflicts appear upon the Journals Corporate 
in different boroughs in which the corporate right was in- "^ ^* 
effectually attempted to be established ; but no instance 
occtirs prior to the reign of William III. in which that 
right was established by any decision. I could refer 
the committee to a series of cases subsequent to Glan- 
ville, and before the r^ign of William III., (those of 
Colchester*, Bridport, Warwick, and others,) in which the 
select body of the inhabitants attempted to elect, to the 
exclusion of the general body of the inhabitants, but the 
decisions were mostly against them. 

In 1688 tlie writ that issued for the conventional parlia- 
ment wds of the most general ki^d. 

In 1689 corpc^te questions began to be discussed in 
many boroughs ; and the attempt to introduce the corpo- 

^ See this <ise in the Appendix. 
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SomoMvup f^ie right connected with freemen of the several corpora— 

tot toe poCi* 

cioncr. tionsi became very prevalent. 

■ It was also in the same year that Dr. Brady published a 

Dr. Brady. j,qq|j^ frequentlyquoted, on the history of boroughs, in which 
he endeavours to support the corporate right of election ; 
and from the manner in which elections have been since con- 
ducted, it is clear that this work produced immediately a 
very considerable effect. In many of the cases which took 
place after the publication of that book, the question was, 
whether the right of voting was a corporate right, or, whe- 
ther it belonged, according to the common law, as laid 
down in Mr. Serjeant Glanville's Reports, to the inhabitant 
householders ? 

Non-rtii- Up to that time there was no pretence for out-voters or 

non-residents voting ; and as long as the incorporators and 
inhabitants continued united in the same persons, no mis- 
chief arose: but after Dr. Brady's book had been published, 
which stated the right of voting to be a corporate right, to 
be exercised by the members of trading communities, from 
that time nan-resident voters were introduced ; and by the 
decisions then made, and since acted upon, they were con- 
firmed in their franchise, and the evils now complained 
of sanctioned and established. The effect of which has 
been, that in some places (and if the committee should 
establish the right contended for by the sitting member, 
this borough must be added to the list), the right of voting 
for members of parliament, instead of being vested, as by 
the common law it was, in the inhabitants of every borough, 
presented and inrolled at the court leet, a court of justice 
and record, upon the oath of the jurors, finding the fact of 
their residence, and as a consequence of it casting upon 
them as well the privileges as the burthens and duties of 
the borough, and the necessary functions of government 
and police, according to the system which the law from its 
earliest history seems to have instituted : — this important 
right was by trick and usurpation transferred to non-resi- 
dent corporators i not known in the place the privileges of 
which they were to share; — not presented in public upon the 
oath of a jury, the justly admired institution of our anccs- 
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tor»; — ^but selected by the interested views of a small body Summing up 
qf corporators^ and admitted to their pretended franchise in tioner. 
the secret recesses of the council-chamber ; — not upon the ' 
finding of any fact, but upon the whim and caprice of those 
who usurped the unlimited right of admission, and pro- 
ceeded not upon any known practice of our ancestors^ or 
upon any system analogous to our other institutions ; but by 
a novel device which sprung up in the worst periods of our 
history ; — ^which commenced in usurpation, and was conti- 
nued by fraud ; — was anomalous in its nature, and has 
proved injurious in its result. 

Having taken up the subject at so early a period^ which 
seemed under the circumstances of the case to be necessary, 
the investigation has unavoidably spread itself over a wide 
field ; but the applications of this history to the evidence 
produced, and to the few facts which can be shewn as to 
the early history of this particular borough, will occupy but 
a small portion of the time of the committee. 

The facts which have been proved will be found to tally 
With what has been already stated : thus, the first charter 
produced falls in with the right for which we contend^ and 
the early history of boroughs. 

The charter of Richard Earl of Cornwall ffrants, that if Chanerof 

Eirl of 

any one shall reside for a year and a day in this borough % comw a)l« 
without just claim being made upon him by his lord, he 
shall, according to the law of other Jree burgesses, be quit of 
all neifty and slavery. It may be necessary, shortly^ to 
consider the nature of that provision. I have before re- 
ferred to the villeins and other inferior tenants of the lord, 
for whom, being under his pi'otection, he was responsible; 
but, if a person so circumstanced came into a borough, 
and resided there for three nights, he would be a 
man of the borough, but the lord would have the power at 
all times of reclaiming him, unless he took upon himself 
new liabilities and responsibilities, which the lord could not 
divest nor discharge. Such were the liabilities and duties 
^f the leet,^ which after a year's residence in the place be- 

• It ihould be obserred as to this chaRer, that it speaks of this place as being 
at that time a borough. 
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tioner* 



Returnsr 



Summiiigiip came absolute! and the person not performing them was 
subject to amerciament for his default This was opie oi 
those arrangements which tended gradually to destroy the 
feudal systetn, and raised a check upon the power of the 
baronsi by increasing the number of the liberi homines. 
A villein, by his residence in the borough for a year and a 
day, was released from the obligation he owed to his su- 
perior lord, and became quit of all neiiiy, a term derived 
from the nativi, who were the bom slaves of the lord. This 
charter^ therefore, connects itself with the history of that 
period to which 1 have referred, confirming, as far as it 
goes, the history of boronghs in general ; and shewing also 
how the general history is applicable to this particular 
borough. 

The next document connected with this place, is a 
return of members to Parliament in the 6th of Edw. VI., 
being the first return which is extant for this borough. 
From whence Willis and other authors have inferred, 
that West Looe did not return members to parliament 
before that time. But Mr. Davis was called '^ to shew, 
that in point of fact there are no returns in existence 
for any boroughs between the reign of Edw. IV. and the 
6th of Edw. VI., with the eitception of a few at the close 
of the reign of Hen. VIII., and some scattered returns in 
the early part of the rdgn of Edw. VI. There is nothing 
like a general return till the 6th of Edw.VI., and that is 
not perfect. These facts are far from afibrding an infe- 
rence, that the boroughs of which no returns can be pro- 
duced before the 6th of Edw.VI. did not return members 
before that time. 

An objection may perhaps be made as to the early his- 
tory to which I have referred, that many of the boroughs 
mentioned in Domesday ceased to be so^ and never sent 
members to parliament. This is certainly true as to many 
places ; but is easily to be accounted for, by their having 
neglected to comply with the condition of their privilege, 
the due payment of their customs and taUiage^, and regularly 
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performing the functions incumbent upon them in conso- SmnmiDgii^ 
queifce of their being boroughs. There is no doubt but tioder.- 



that many of those mentioned in Domesday-book had —— — 
lost their franchises by non-user^ or had ceased to be 
boroughs by abuse of their privileges, before the parlia- 
mentary right of election accrued to them. Those 
which were in existence, and in full enjoyment of their 
privileges^ when the parliamentary right attached to 
them^ could never afterwards lose their character of bo- 
roughs, or legally forfeit that privilege ; or, more correctly 
speaking, be discharged from that duty. No induct of 
the individuals who at any time composed the community 
of any place, could take away the obligation of returning 
members to parliament; but if it was shewn, that a place had 
onceretumejd, they were held still obliged to do so; although 
they might have intermitted for centuries, as in the cases, 
reported in Glanville, of Amersham^ Marlow^ Wendover, 
and Hertford^ in which the doctrine is distinctly laid down, 
-that the right never can be lost when it has once existed. "^ 
. It is certain many boroughs did not at long intervals return 
members to parliament by reason of their poverty, which 
. may accoupt for there being no very early trace of this bo- 
rough making any return. But it is not necessary for. us 
to establish. that point in this case; it is sufficient if we can 
shew what the right was in the reign of Edw.VI. ; and what 
it was theui it must still remain. 

This return in the 6th £dw. VI. is made by the com • ketuA*, 
monalty. Mr. Harrison has already established the doc- ^ ^ 
trine, that the common law right of election is in the 
permanent inhabitants paying scot and lot; that is« the 
householders; and I have referred to the history of bo- 
' roughs for the purpose of shewing the reason wki/ that is ^ 
the common law right y and of pointing out how the autho- law rights 

• See also the casesrof MUbourn Fortey and Weobly, Jour. May ist, I6a8, 

where it was said, " that every ancient borough ought to send bui^esses.'* in 

Sir John Paxton's correspondence, quoted by Mr. Canning in his speech on Lord 

' J.Russell's motion for reform in parliamenl, April sfa, I89i3, there it a letter, ih 

'. which it is did, " there be a dOMn towns in England that choose no buiigess whkh 

/^ ought to do sot** this letter was written in the reign of Edward IV. 
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Summing up rities, quoted by Mr. Harrison, arc supported by the an-' 
cient history. It is, therefore, the duty of ccHnmittees, 
(I trust I do not use an improper expression), I say, it is 
incumbent upon committees, when considering the right of 
election^ to determine it to be in the inhabitant house- 
holders, unless they can see distinctly that an unifonn 
usage to the contrary has existed in the place from time 
immemorial; or^ at least, that an undisputed usage haj» 
existed so long, and so uninterruptedly, that it affords a 
fair inference that it has existed time immemoriallj. Am 
usage, the origin of which can, from all the circumstances 
of the case, be traced since the time of legal memory ; or, 
which has been disputed t or, against which any inference 
arises ; or, which is even ambiguous, is not sufficient to 
defeat the common law right; because that right must be 
assumed to exist, unless a clear case is shewn to the con- 
trary. It is not, therefore, sufficient to support the case on 
the other side, that any document produced, or any expres- 
sion used in it, is ambiguous ; the committee must treat am- 
biguous words as applied to the common law right of voting, 
if they are capableof that construction ; for it is not enough 
to supersede the common law right of election, unless it is 
shewn that it cannot be applied to that right. 

The term we first meet with in the returns of this bcv- 
rough, is commonalty : now there is no word capaUe of a 
more general application than this* It is applied' by oisr 
earliest authors, and in our earliest records, to the bodies 
at large, of the realm, of the counties, and of the cities and 
boroughs; as ^^ the commonalty of the realm;''— *<< the com- 
monalty of the cpunty ;" — *^ the commonalty of the city;" 
&c.; in which applications it will be found to include every 
class of persons in the country who formed the body of the 
inhabitants. The writs to the sheriff are to etect knights for 
the community of the county, and the precept to a borough is 
to elect for the community of the borough: in the case of the 
county^ the word cannot mean the members of a corporation^ 
and there is no reason to say. that it has a different mean- 
ing in a borough. Indeed, the caiBes referred to in the 
year 1628, are all authorities to shew that the word com- 
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xnonalty is not applicable to the sel^tbody f the contcfst in Summing up 
those cases was between the inhabitants at large and the tioner. ^ ** 
select body, the latter claiming t6 vote as ^* commonalty \^ — — 
and in all those Cases' that word was expressly decided to 
mean the inhabitants. But to say the least of it, even if 
the ternrt is merely ambiguous, and capable of receiving 
both applications, for the reasons stated before, it is not 
then sufficient to supersede the common law right, but 
must be taken as applicable to it. 

The next return which has been laid before the com- Return, 
mittee is in the yetkr following, in which the word burgess 
is used instead of commonalty, shewing, at least, that those "''8®^^^^' 
terms were synonimous ; if, therefore, the word " common- 
alty '* does not; apply to corporators, burgesses must be 
here equally inapplicable to such a class : commonalty is 
the general, and burgess flie specific word. The common- 
alty within the borough would be the burgesses; and so 
both these returns are reconciled^ and do not in thtf 
slightest degree militate against each other. One of them, 
it is true, is by the mayor ; and no doubt it will be said oh Mayof. 
the other side, that the existence of a mayor in thi& 
borough shews that it was at that time a corpotntion. 
But Ml*. Harrisoii has referred to cases which put it 
beyond all doubt as a matter of parliamentary law, that 
mayor does not mean the head of a corporation only, but 
also the head of a borough. Even if that were doubt- 
ful in other cases, there is, as to this place, a specific 
meaning given to the word mayor, shewing that it is not 
the head of a corporation ; because in the next return you 
find the word reeve adopted, establishing that those terms Reeve. 
are synonimous; as indeed they also appear to be in the 
records of the court leet produced in evidence, in which 
the same person is first called mayor, and afterwards reeve. 
As to the office of reeve, there can be no pretence for 
saying that it ever was a corporate office, or was ever 
called' so. Sonie question has been made whether the 
word prepositus was properly translated reeve. I could Preposltus. 
refer to a variety of authorities in which that appears 
to be the proper translation of the term : there is also an 

o2 
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^*>™^^P acooont of the reeve in the second volume of Mr. Serjeant 

for the peci«« '' 

tiooer. Blossett's Election Reports^ p. 514, note f, where it is 

" stated to be derived from the Saxon word grefa or gerefa ^9 

the reeve of a borough : it will also be found in Coweirs 
Interpreter, under the head greeve, prepositus ; and in the 
2d Institute the same description of reeve may be found, 
p. 69, <^ Prepositus quisque, id est vicecomes, Saxonice 
*^ gerefa, Anglice sheriffe;" the shire-reeve is the name 
of the officer presiding over the county, and port-reeve of 
the officer presiding over a borough. Spelman observes, 
that those who were formerly called port-reeves* or prepositi^ 
were called by the Normans mayors, and that term was in- 

' troduced by them into England. (See the word '^major'^ and 

*^port-grevius''). An account of the duty of aport^reeve may 
be found in the 2d Rolle's Reports, 105, where the port- 
reeve of Yeovil in Somersetshire is mentioned. There i& 
also a definition of the meaning of the word in Kelham's 
Illustrations of Domesday. In truth, there can be no 
real question but that in this borough the reeve and mayor 
were the same persons ; and neither of them was a cor- 
porate officer, but the head officer of the borough. 
I may here make a few remarks upon the evidence from the 

Court leer. A ugmentation Office, and the proceedings of the court leet : 
on the production of these documents, there seemed to be 
some question whether the court which is mentioned ii^ 
them was a court leet or a court baron. In order to satlsfi^ 
this committee that it was a court leet, I should first ob-* 
serve, that there are two species of courts apparent upon the 
face of those documents : the one called the law court of 
the borough, which was held twice a year, and was^ in fact, 
the court leet ; and the other called merely " the court," 
which was held every month, and was the court of the 
borough, which corresponded with the county court oi^ 
court baron. It is certain the tenants of the manor were the 
proper suitors at the court baron ^ and it is most probable 
that they lived within the place where they occupied their 
lands ; in consequence of which they would be also suitoc^ 

* See note in the Preface, 
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ut thte cowctleet in respect of their resiancy* as well as at Summtoiup' 

M.i_ T . n , • forthepeti- 

tne court baron in respect of their tenure. tioncr. 



In the reign of Edward IV. a statute was passed, direct- ' 
ing that all indictments found at the court leet should be 
renioved to the sessions ; the effect of which was, that much 
of the jurisdiction of the leet was taken away, and that 
conrt in consequence was not so frequently or so regularly 
held^ but became intermingled with the court baron, from 
their being held together. Nevertheless, it will be seen that 
in the earliest documents of this borough, the law court or leet 
was held only at two periods of the year ; the court baron 
at other times, monthly or otherwise, as necessity required, 
like the county and hundred court, to which it was, as I have 
already stated, analogous. The business done at the law court 
or leel related to the appointment of the officers of the bo- 
rough, the mayor or reeve^ constables, &c.; and to the pre- 
sentments of nuisances, offences, and matters of that descrip- 
tion. The business of the court baron related to fines and CouitbnroD. 
heriots to be paid to the lord of the manor, to civil offences 
and tre^asses, and to the descent and succession of property • 
So that, in their origin, nothing can be more distinct than 
those two courts ; the law court or leet being analogous to 
the sheriff's tourn, the borough court or court baron to the 
sheriff's county court or the hundred courts. Thus it 
appears that the court held in 1645 is headed <^ the law 
^* court of the borough ;" and after a few presentments, 
** the twelve of the lord the King,*' who are the jury, are 
entered; and immediately afterwards follows, among the 
presentments, this, " we present John Hay to the office of 
*' reeve,'** and there are other presentments of officers of 
the borough, and of defaulters who owe suit to the court, 
that is, the suit real or royal in respect of their resiancy ; 
the suit they owe the King and the laws. 

In the next year, and at subsequent court-leets, there are 
presentments for not keeping the peace ; there is one of an 
inhabitant for receiving vagabonds; and persons coming 
to the borough, not having a right to reside there, are 
presented for their intrusion ; whilst, on the other hand^ ^ 

g3 
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Summing up (]je permanent resiaots, ifho ought to attend at the couit 
^^ ' leet, are amerced for their absence. 



doner. 



Returns. 
Sea!. 



Charter 



But to resume the returns ; they pjroceed in the same 
manner up to the time of Elizabeth^ and to the date of the 
charter granted by her. But there is a seal affixed to some 
of them, which, no doubt, will be urged on the other side ; 
and I should be sorry not to ipeet ^he argument whidk 
jvill be drawn from it. The r^tttms appear to be sealed 
interchangeaUy between the parties ; one by the sheri£^ 
and the other by the piayor; the former would, in the 
regular course, have been left ivith the mayor, and the 
other returned by the sheriff. It will be said, that as there 
is but one seal, that it must be the sea| of the corporation, 
that is, of the mayor and burgesses. Mr. Harrison has 
already stated to the committee the sixteen cases in which 
seals have existed, and in which |;here never have been 
corporations. The consequence is, that even if they had a 
seal, it would not necessarily shew the existence of a cor- 
poration ,* nor, if they i^ed it, that they were therefore 
doing a corporate act. X cannot think the committee will 
rely upon any inference drawn from so doubtful a fapt ; 
particularly, as against that inference tber^ is the common 
law right of election^ which so equivocal an act cannot 
surely countervail. I ought also to observe, that there is, 
very shortly after the charter of Elizabeth, which first gave 
this borough a seal, a return in which the ^^ common seal'^ 
by name is affixed ; and prior to that return, I m^y venture 
|;o state as a fact, that there is none which is made '^ per 
^^ commune sigillum," the proper description of the com- 
mon seal. 

I now proceed to the consideration of the charter of 
Elizabeth. The first question which arises upon the face 
of that charter is, whether it is one of new creation, or 
whether it refers to any pre-existing corporation. I wish 
to put that question distinctly; and I will leave it to 
the committee themselves to look at the introductory 
part of the charter, and to say, whether the words of 
it do not, from their plain and simple import, shew 
clearly, that it was a charter of new incorporation* It 
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incorporates the mayor and burgesse^ inhabitafUet uUit, Summiog up 
not describing them. &s any corporate body pre-existing) tioner. 
as no doubt it would have done if they had been ■' 

SO5 but merely as inhabitants i and directs that from 
tbence/brth they shall be a corporate body ; and the usual 
corporate powers are granted to them, to be executed at 
aU JtUuTre times ; and, amongst others, that of having 
a comnion seal; and directs that there shall be from 
tXenceforth twelve men, who shall be called capital bur- 
gesses.^ It is impossible for any thing to be stronger against 
the notion of the pre-existing corporation than these pro" 
spedive grants -, and it should be observed, that the first 
return^ immediately after this charter are made by the 
capiliai bui^esses, who are here clearly created for the first 
time, and have a specific name given to them. It is also 
very material for the consideration of the committee, that 
imtoediateiy after the date of this charter you meet with a 
sesEdl; and the evidence fVom the Herald's Office is very 
important to confirm the inference, which appears irre* 
sistable, that this was the first grant as well of a corpora- 
tion as of a seal ; for it appears from those documents, 
that prior to this time there are six boroughs in Cdrnwali 
Bientioned, which are reported as having common seals, 
but West Looe is not found amongst them. Indeed, the 
evidence does not stop there ; but at a subsequent period, 
after this charter, this place is reported as having a com- 
cf^on sdal, and it is in the same document stated that this 
borough was incorporated by the charter of Elizabeth ; 
whilst, as to the borough of Liskeard, which was one 
of the six before returned as having seals, the entry of 
the visitation is quite of a difierent description ; for it is 
there stated, that the borough of laskeard was anciently 
incorporated by the name of the mayor and burgesses of 
the borough of Liskeard, and was be-incorporate]> by 
Queen Elizabeth* 

^ There is no ground whatever for saying that there were any capiul burgesses 
before this charter;— -and if the term thenceforth is properly applied to them, why 
should it not be treated as properly applied, in the preceding part of the charter, to 
the corporation ? 

q4 
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Summing up J ^jn not trouble the committee with any further obser* 

for the peti-* , 

tioner. vatioDs upoD the charter of Elizabeth, because it appears 
•— — ? to me that an inspection of the terms of it is sufficient to 
put it in its strongest point of view. But even were I to 
admit that it is a doubtful question whether the committee 
can infer from' the charter that a corporation had existed 
before the period of its date; still it is not sufficient to: 
supersede the common law right, in favour of which there 
is the general presumption of law, unless the contrary i& 
plearly shewn. 
VflRgCt Nothing now remains but the consideration of the usage^ 

which will no doubt be much relied upon by the other side ; 
but I would ask as to the evidence which has already 
appeared on that head (and I know it cannot be carried 
further by any direct evidence) , whether that usage is of a suf- 
ficiently long standing, or of a character, or proved under 
circumstances, which can [make it sufficient to exclude the 
oommon law right ? or is it such as would affi>rd a ikir 
inference that it has existed time out of mind ? If it has not^ 
or if the evidence of the usage is not sufficient to raise a 
fair inference that it has so existed, it cannot, for the rea- 
sons I have already urged, supersede the common law right. 
Usage not prescriptive is usurpation ; particularly as 
far as parliamentary rights are concerned. First, because 
they cannot be altered ; and secondly, because the inte-* 
rested views of some, and the negligence and supineness of 
othiers, may, in such oases, easily account for the introduc- 
tion of it. A party in a borough may have an interest to keep 
a particular state of things in existence, and may be able to 
continue it for a long space of time. The expense of investi- 
gating subjects of this description is so great, that it is 
rarely attempted by those who ought to oppose the usurp- 
ation. ^ Thus an usage may spring up and be continued for 
two or three hundred years, without any attempt to resist 

, * This difficulty of disputing such subjects by individuals against rich and power- 
ful corporations, was recognized by the court of king'^ bench in the Tenterden 
case, where it directed that the matter should be tried on an information, fer one 
reason, because a single person might not be able to contest the matter in an 
9ctioq against the corporation, 8 Mod. ii4. Such considerations must lessen ths 
freight of usage in cases of this descriptioii. 
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it. In this case the usurpation now existinff in this Summinjuf 

_ * ^ ^ for the ptti« 

borough has so sprung up, and has so continued for a tioner. 
great length of time undisputed ; it never having, till this- — — 
moment, been brought before parliament : no person in this 
small place having had either the courage or the means to 
resist it, and vindicate the rights of the inhabitants. That 
efibrt is, however, now made ; and, at the hands of the ' 
committee, the inhabitants seek their long alienated rights. 

If it is contended, on the other side, that there really 
is an usage which was founded in right and not in usurpa- 
tion ; if they say such usage had a legal origin ; if they 
say it has been undisputed, and that it has not been 
continued by fraud, force, and undue influence, let them 
prove it by their documents. We have shewn there are 
documents existing in the possession of this omnipotent 
non-resident corporation : if my learned friends think they 
can support the usage, they will produce their books to do 
so \ but I venture to say, by anticipation, that they have no' 
documents that will support this pretended usage. 

If they produce any, the committee will find that 
they will not support the corporate right: it will be 
seen, from the earliest entries in the books, that the pro- 
ceedings of the court leet were of the description I have 
before alluded to, consisting of presentments of the defaults 
of resiants for non-attendance at the leet; or for not being 
sworn freemen and free burgesses ; and so the entries will 
be found to continue till about the restoration of Charles II., Car. IL 
vrhen, as has been repeatedly proved in committees, with 
reference to other places, many irregularities took place. 
The committee will find that attempts were then made to 
introduce the corporate right; to give to the mayor the 
power and privilege of admilting free burgesses and free 
inen. In 1678, those usurpations will be found to have 
gained a great height ; but it will be seen that the court 
leet still struggled to maintain its privilege in opposition 
to the mayor and corporation ; and particularly about the 
beginning of the reign of Queen Anne, irregtdarUies of the 
most decisive character will bef seen. 

If my learned friends do' not produce further evidence 
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suromiagup to establish their usages they cannot^ for pne momeat^ 
• tioaer. Stand before the committee: the usage that hag been 
■ attempted to be shewn is only for thirty years. I ami 
confident that it is impossible that the committee can, 
for an instant, think of superseding the common law 
right of voting, upon the suggestion of such an usage ; 
or upon tradition, or the evidence of living testimony, 
whexk there are documents of early periods, existing in 
the hands of those who daim the benefit of this usage. 
Such documents exist; they are here, and can be pro- 
duced ; let my fi*iendB produce them. If I were to admit 
that this case at present hapgs in doubt, let the other side 
produce their documents to remove the doubt— to fasten 
their usage — to shew that the right for which they contend 
eidst^ in ancient times, and has continued down to the 
present moment. Although I adhere to the position laid 
down yesterday, that Queen Elizabeth could not, by her 
charter, alter the right of election ; still, if it can be shewn 
that the usage from that time has been uniform and regu- 
lar, and acquiesced in, I admit it to be of considerable 
weight. But if it is not uniform, if it is coupled with any 
irregularities, it can amount to nothing but evidence of its 
being an usurpation, to which irregularities are naturally 
incident. 

If the documents are produced, I think the committee 
would do well to direct their attention to the periods 
I have mentioned, about the years 1660, 167», 1709, 
and 171^, when non-resident voters were introduced 
into this and other corporations. They will find these 
documents exhibiting efibrts oti the part of the cor- 
poration to get rid of the jury presentments^ and to make 
it a matter of nomination and admission by the mayor and 
cqutbl burgesses. We have already an instance shewing 
that their usage is worth nothing, because there are pas- 
sages of the charier shewing expressly that the capital bur- 
gases must be residerU — that they must be inhabitants ^ 
and still it is proved that, out of the twelve, five only are 
resic^ent : — nay, more — it appears that they colourably 
resided a short time previous to their etectipos^ to make 
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them have the semblance of beki^ in confonui^ widi the SummiBgui^ 
charter ; — facts most cogent to shew the naage, as &r as tiooer. 
it goes, is illegal, and canuot be the foundation of any — — ^ 
legal right. 

Not to trouble the committee any further upcm any of 
these subjects, I repeat, the original common law right of 
election in the inhabitants is dictated by reason : is analo- 
gous to the other institutions of this country : commenced 
in the best periods of our history : was long fostered by the 
wisdom of our ancestors ; and grew with our increasing 
strength. The corporate right, contended for on the other 
side, commenced in the worst periods of our history, when 
we should not be disposed to look for precedents for our 
parliamentary rights; and I think I do not say too much, 
when I close my observations with characteridng it as 
founded in the worst times, and continued under the worst 
auspices. 

ikf/-. Adam* — Sir, I trust, in the course which it will be Openim for 
my duty to take in first observing upon the case stated and memlwr!' 



proved upon the part of the petitioner, and next stating the ■ 

case upon the part of the sitting member, it will not be 
necessary for me to occupy any very long portion of youjr 
tinie* The^'e are, however, many topics to which I must 
beg your serious attention. So much has been stated in 
general, so much theory manu&ctured for the occasion, 90 
much urged to captivate the committee, that it will be 
necessary tp beg their attentipn to the facts of the case, 
before I sh^l b^ able to state, with satisfaction to myself 
that which the interests of my client demand from me. 

Sir, there is one proposition in point of law which I dp Coinmw 
not xpean to dispute : if my learned friends have established ^^ "*^*' 
that there ever was a common law right (as they call it) 
exercised by' the inhabitants of this borough in voting for 
members of parliament, I admit that no subsequent usage 
can take away that right. But when I call your attention 
to the terms stated by Mr. Glachrille himself, you will find 
that there must be an existing exercise of the right ; and 
where there is not such an exercise shewn, the case is not 
within the rule. ) shall have no difficulty in bzjnging; 



'>^. 



»2 WEST LOOE 

OpeBing for ihyself to admit, that the King cannot restrain the right of 
mtmbcr. election after it has been granted ; or, that the persons 
■ enjoying it cannot themselves agree to its being restrained^ 
but I by no means assent to the proposition that it can- 
not be enlarged. I could shew instances in which it haft 
been enlarged ; but it is not necessary for me to go into 
that question. I do not mean to combat the general pro- 
position, that when the right has been granted it cannot be 
destroyed by the King or his subjects, except by act of par* 
liament. But before that doctrine can apply to this case, 
it must be shewn that there had been a previous enjoy- 
^'**" ment. y The question therefore is, whether there was, or 

was not, previous to the charter of the 16th of £Uz., such 
an enjoyment on the part of the corporate body as will 
coincide with what has been done from that time up to 
the present day ; that is the short question. 

My learned friend, Mr. Merewether, has taken the com- 
mittee through a very long detail of what was the parlia- 
mentary right in boroughs. I heard him with pleasure ; 
because one always picks up something from these discus- 
sions. But, I confess, whether the corporate right is one 
that has existed time immemorially or not, does not to my 
mind appear to bear strongly upon the subject we have to 
discuss to-day ; because, we are to direct our attention to 
the period of 1553, when it is agreed, upon both sides, 
that the first returns were made to parliament from this bo- 
rough * : I shall, therefore, only just observe, that I think my 
learned friend, Mr.Merewether, totally failed in making out 
his propositions, and did not show, that the persons called 
resiants, and owing suit and service at the court leet, were 
the freemen whom we meet with in this and other boroughs; 

7 The genoral doctrine is, that the prima facie presumption b in favour of the 
common law right ; and some constant usage to the contrary of it must be shown ^ 
to supersede it ; but if a previous enjoyment of* the common law right must be 
shown, then no presumption is conceded in its favour ; and it follows, that either 
this position or thie general principle is wrong. 

* This was by no means agreed between the parties ; l)ecause it was contended^ 
for the petitioners, that all the returns prior to the 6 Edw. VI. being lost, the ab- 
sence of any retuni for any panicular place before that period^ did not prove xiaHH 
it bad not previously rotunitd members to parliament. 
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because, his authorities from Lord Coke, show that they Op«n»nf fl^ 
^ere the pledges, and not the persons pledged: he has member. 
stated no authority to show, that those free burgesses were ""■'■ 
the free men % or the liberi homines ; on the contrary, he 
tells you, that persons, by a residence for three days, can 
make themselves homines burgi ; but he cited no authority; 
and in truth there is none, to show that three days resi- 
dence would make a man a liber homo. ^ It is true, in 
many documents you will find, that residence in a guild, or 
within a borough town for a year and a day, by a villein 
unclaimed by his lord, will establish the freedom of the 
villein ; but my learned friend cannot find any authority, 
that a residence of three days, which establishes the cha- 
racter of a man of the borough, is at all equivaletit to the 
character of liber homo. A man might be a man of the 
borough by a residence of three days, but could not be a 
free man without obtaining freedom from his lord, by re- 
siding within the jurisdiction of the borough. 

Sir, I am really not aware that it is necessary for me to 
say much upon the argument of my learned friend with re- 
^rd to the early right of representation in this countiy. 
He told US, that much light had been thrown upon the sub- 
ject by the recent discoveries of the investigating spirit of 
sjthe age S and I was anxious to learn what new light we 

* Lord Coke*s express words are, as cited before, p. 73. " ihtX every freeman** 
«kould in the leet, ftc. take the oath of allegiance^ and find pledges for his truth to 
^be King and his people. 

^ There is a decisive document to the contrary in this very case : the charter of 
the Earl of Cornwall, in affirmance of the common law, required a year's resi« 
4ence to make a person free ; but that is with reference to villeins and neifs ; the 
three nights residence is applied to free men, and makes them capable of beiiig 
anen of the borough, and being sworn as burgesses ; but then they must be pre- 
viously free ; every hurgess must be free, or a liber homo; a villain or neif couM 
■ot be a burgess as long as he continued so : and every free man, inhabiting a 
- borough, and having taken the oath of allegiance there, and given his pledges, was 
a burgess. 

*■ When T3rrrel attempted to answer Dr. Brady, the documents which applied 
u> die subject of their controversy were many of them in the immediate care of the 
latter, and inaccessible to the former ; insomuch, that he was obliged to use 
the extracts made by Dr. Brady, as the basis of his argument, without being able 
tQ detect his partial and garbled quotations. See Carte's Preface, p. xi. Many of 
0UX best antiquarians also were so much embarrassed by the labour of investigating 
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Openfngfor ti^Qg ^^r^ carried cm by the buriresses and oammonalty; 

the sitting , ^ ^. ?" 1 11 

member. We ave, therefore, come here to discuss who were the bur- 



"~"— - gesses and commonalty in the year 1553. My learned 
friend says, the natural sense of the words is inhabitants, 
and that, therefore, that is the common law sense ; and he 
cites, as authority for that position, the reports of Mr. Ser- 

Gknviilt. jeant Glanville (to which I shall call your attention by and 
. by)$ and they are the sole foundation of my learned friend's 
argument.* So that, supposing there is any doubt as .to 
whether the elections were corporate or not ; or, supposing 
the committee to be of opinion, that the proof on both sides 
is equal, those are the only authorities he can shew, by 
which he contends he is entitled to your judgment. My 

Cirencettef. learned friend first of all referred to the case of Cirencester; 
and in his way he stated to the committee who the persons 
were that formed that, committee of elections, whose deci- 
sions are there reported; and he took great credit to 
himself for the persons of whom they were composed. He 

Committee, first stated Mr. Glanville, Mr. Pym, and Sir Edward 
Coke, and a great many other persons. And when you 
come to see upon what foundation these decisions stand, it 
is not unimportant that we should observe by whom the 
report js made. My learned friend mentioned Sir Edward 
Coke as the great oracle of the law. of England, and:that 
great weight would attach to his name; and so it would 
npoi^ a point of law.^ Sir Edward Coke had been the lord 
chief justice of the common pleas and king's bench ; but 
before those reports were made, he had been dismissed 
from both those offices, and he was then leading the oppo- 
sition party in the house of commons ; and the year before 
he was committed to Newgate by the King. The com- 
mittee know who Mr. Pym and Mr. Seijeant Glan- 
ville were. I do not mean to utter any thing disrespect- 
ful of them ; but if I must say any thing, J should ob* 
serve, I have more respect for their political opinions than 
for their legal knowledge. It is but justice to say, in the 

* There* js^ besides, the history of the early r^resentatioD, yrtkh supports the 
(doctrine of Glanville, and shews the reason c^ it. I 

^ Surely this was a point of epnstitutional law. 
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formation of that which has turned out so well, much was Opening for 
done, and many principles abetted, which no man in his member. 



cooler moments would have supported : you are to take — — 
those opinions as tinctured by that spirit which then pre- 
vailed amongst those eminent persons ; these are not the 
sober dictates of a court of justice sitting and trying judi- 
cially, but inflamed by the spirit of the politics that per- 
vaded the country at that time. 

Having said thus much as to these reports, the com- 
mittee will find that no other authority is attempted to be 
cited on the other side for the conclusions to which they 
come: they may be right; if you say so, I shall think so; 
but it must be from the innate reasoning of the thing : they 
do not give you any decided case for their law ; they lay it 
down broadly without any reference to any thing else, but 
simply say that such b the law ; if so, it is the law because 
they mad^ it, and not becattse they found it. 

These are hot my observations upon this point ; but it is 
a subject quite trite to us, and common ; it has Seen dis- 
cussed ever since the formation of committees under the 
Grenville act. The first attempt was in the case of Poofe% P<»1«» 
reported in Lord Glenbervie, where' the endeavour was to 
extend the meaning of the term <* burgesses;" and this 
point was discussed at much length, and, the case standing 
for determination, that committee decided that the common 
law right could not prevail, and at this moment Poole 
sends members to parliament by Jree burgesses. It was also 
discussed in the lA/me case ^ ; and there it met with the same Lyme, 
fate. Every general election must bring the same quesition 

« Poole, Lyme, LiskearJ, Portsmouth.— That the reader may be fully aware 
of the nature of these cases, the Editor has thought it desirable to give a short 
statement of the parliamentary history <^ those boroughs, which will be found in 
the Appendix. And by canvassing the determinations in those cases, he trusts 
he shall not be -thought guilty of any disrespect towards the committees w^o'made 
them ; particularly, as some such investigation seems necessary to the due under- 
standing of election cases, and for the purpose of properly applying them, as the 
commilteef do not state the grounds upon which they decide. If they did, it would 
not be possible long to avoid some degree of uniformity and consistency in the de« 
cisions; more, at least, than appears in some of the early determinations, 
- ^ See before, note «, and see Appendix . 

H 
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Litkeird. 



OUnville. 
Cirencester 



QpMiv Ifv xQumA ^gftina U was disisiwed iqKm the Liskeard peliiiQaS 
mem^^ ftod it rooeived the saaie decision. In that case there waa a 
jM^tion of appefil; Mr. Piggotit was the oouniiel} and 
Mr* Fo^ was the nominee in favour of the right of the in- 
liabitmts; the» coinmittee found they had not the right. 
My learned friend tried it last year in the PorismauiA 
'ca$fi \ and he m^t. with the same &te* I should have hqipfA 
after that determination^ he would not have pressed die 
point before tlie connmitteey hut haye rested sati«|Sed with 
the decisicm that have taken place. In sboiiy the case 
haa bera. so often discussed, we all know the thing as 
i| matter of legal history. I state this i0 shew, that these 
observations do not origbate with me, but with persons 
whose authority is much greater^ ^d to wliom the com- 
mittee wonld pay every attention* 

Mr. GlanvUle states this pix^sition as to Ciiw^^o^ter, 
<< That there bei^g no certain custom or piescr^ption who> 
^f. shoukl be Sectors, and who not, we must har« recourse 
ff to common right, which to this purpose was held to be 
<< that more than j&e freeholders only ought to hare 
'* voices in the Section, namely^ all men inhabitants, 
^f householders r^fan^« witbiq the boxougk." Itissonip- 
w^t curioi|s. thai upon the statement of this dcterminatianj 
s^ here gi^^i, it does not appear that die house accadedto 
that proposition; you will see that they did not. In the. 
Journals it if said, that the borough was nc^ jk oorpcsration, 
which does not appear. ii^ GlaAville's Reports; he mecdy 
states, that 'f there was na certain cnstotii." The Joomals 
say; the presoription was in the borough not b^ing a corpo-, 
ration ; and <^ there being no free burgesses or charter or 
^ custom of election^ the elections there to be made by houiae- 
^< holdei^ and not the freeholders." This common law right 
also isnot stated in the same terms throughout these reports; 
in the one case it is said to be in the << housfshMers^^^ in 



loumals. 



* See before, note % and see Appendix. 

' See before,, note *, and see Appendix* In that case the attempt was to ex*. 
elude wnk-rendantf, which the c<»nQuttee in this case f£ We$t Looe hi^y^ done by 
limiting the right to the inhabUant corporators. 
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the other in the <* inhabitant hou^eh(M&rs /^ hot the house did Opeiuiig fl* 
iiot adopt the resolution. Mr. Glanville states^ <^ This being member. 
•* the case, these questions were thereupon movidd, debated, ■ 
*^ and resolved in the committee ;" and when he comes to 
state what the house does, it is this, ^* The case, with the opi- 
^' nion of the committee, being afterwards reported to the 
^ house, it W{(s there resolved and ordered upon the whole 
<* matter s, that Sir William Master was duly elected and 
** returned for one of the burgesses of the said borough:'' 
you will see that decision of the house does not involve in 
it any acquiescence with the committee. Sic William 
Master, Sir Maurice Berkeley, knight, and Henry Poole^ 
enquire, were the candMates ; and the petitimi stated, that 
<^ The borough had time out of mind sent two burgesses to 
<' serve in parliament ; but it is not incorportite, neither 
«« did there any certain custom or prescription appear who 
^* ofight to be the electors f they accordingly took the 
c^inion of a learned serjeant who lived in the neighbour- 
hood, who was of of£hion that it was in the freeholders ; 
when they got to the election, they determined that the 
itihabitants should vote ; but Sir Williatn Master had a 
majority of the inhabitants alid the freeholders as well : so 
that k is gratis dictusi on the piart of the committee, and 
ndC what they were conmiissiofted to inquire into: they were 
ai^inted to inquh'e whether Sir William Master was duly 
efaeted or not; they had redly no antfaoriQ^ to enter into 
this matter; these doctrines are therefore speculation : they 
bad not the authority of the house of commons for saying 
that they adopted this doctrine of the common law right in 
the inhabitant householders. However, sir, you will observe 
the cases are different : there was a doubt who were elected ; 
it was quite dear in the case of Cirencester that there was 
no custom that could guide the committee; can my 
learned friend say there is no custom here ? ^ I shall give 

9 This IS the common form of sdoptiog the result of the determiiiatiaQ of tlie 
commictee; the house nefer resolved the abstract principles upon which the com- 
mittee proceeded. See i 0oug. 41 5., observations on this case fixmi Glanville ; and 
see Meywood on Bordngbs> p. 317, where other similar cases are cited. 

^ The custom was positively denied on the part of the petitioner, as will be seen 
hereafter. 

h2 
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Opening for strong evidence of a custom ; and then, if I do, the common 

tnc ttttinc , 

law right does not apply to this case ; for where there has 



been a custom or usage '\ Glanville states that the common 
law right is not to apply ; he says it is to apply where there 
is no corporation or free burgesses.*^ 
Pomfret The next case upon which my learned friend relies is 

the case of Pontefract, which is stated thus : *^ Out of this 
'* case these points were argued upon by the committee '* 
(not by the house) \ <^ where no constant and certain custom 
** appeareth who' should be the electors, there recourse 
'* must be had to the common law or common right :" then 
it is said, *' That the said charter of incorporation doth not 
*' in words extend, nor can the matter of any charter be of 
'^ force to abridge or alter the common right in case of an 
*' election to the parliament." Thirdly, that " of common 
'< right all the inhabitants, householders and residents 
" within the borough, ought to have voice in the election, 
*^ and not the freeholders there only, as was now pre- 
'* tended on the part of Sir Richard Beaumond/' I would 
beg the attention of the committee to this statement of the 
common law right, which is different from that stated in 
the: Cirencester case " : here it is in ^* the inhabitant house- 
** holders and residents;" the committee could not mean to 
use inhabitants and residents as synonymous, that would 
be tautologous : and they do not say here, as in the Ciren- 
cester case, that the right is in << the inhabitants house- 

* Usiage, strictly speaking, gives no right of itself ; it is only evidence of custom : 
Into which question alone the whole resohes itself. The usage, if available at all, 
must be such as would prove a custom ; namely, undisputed ; uninterrupted; and 
the commencement of which is not shewn to be recent. The expression in 
Glanville is, ** no certain custom or preacriptian ;** and in another place, as 
quoted above, *' no tonttant and certain custom.** ' 

^ The Editor ventures to surmise, that the proposition in GlanvilU by no means 
goes to this extent. 

' Was not the committee the most competent to argue upon the point and 
to decide it ; the matter had been referred to them for a more particular investi* 
gation than it could receive before the house, and tliey had heard the evidence and 
ai|;uments on both sides. 

^ The cumulative words of this description are by no means unusual in chaners, 
grants, decisions, and indeed all documents about that period; although, in fact, 
they may be Uutologous ; and it is, perhaps, often an useless, and generally a 
difficult task^ to give a separate specific meaning to each of the words. If, 
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*^ holders resiants." Besides the committee will observe that Openins for 
the house did not, in that casei in terms adopt the deoision member. 
of the committee ; nor could they in fact ; for " in the con- — ^— 
'^ elusion the committee were of opinion that a warrant 
*^ ought to go forth for a new writ, the former election 
^^ being void; which, being so reported to the house, 
^^ was there resolved and ordered accordingly." At the 
poll there had been a riot, on account of which it was 
stopped: there was not therefore any occasion for the 
cooQimittee to enter into those discussions, nor was there any 
necessity for saying any thing about the right of election. " 
Am I then wrong in saying that Mr. Glanville and his Glanvitte. 
committee were more fond of speculations than of deciding 
the points referred to thera, and of carrying their political 
opinions into those speculations. *' You will see that Lord Ld- Gknb. 
Glenbervie, in a note upon this subject, in his first volume, 
398^ with respect to an observation made by one of the 
counsel, states that Mr. Glanville gives a fuller account of 
the proceeding in 1624 than either of the entries in the 
Journals, yet he does not say that the house adopted the 
opinion of the committee concerning the right of election ; 

however, it be necessary to do so here, this explanation may be attempted. 
In the Cirencester case, all the three words are used cumulatively, inhabiUoUs, 
householders, resiants ; aji if it were requisite for each voter to have all those 
qualifications. In the Pontefract case the terms are inhabitant householders and 
residents; which may mean house holders who inliabited in the town, and resi- 
dents, who,, thougli not householders, permanently resided there : as fur instance, 
a person mi^ht hold a house as tenant, but not re:>ide in it, and yet he an inha- 
bitant of the tomi, residing in another house ; and a person might not bold a^house, 
but live with aaother who might be meiely tenant of it, the former being the 
house keeper^ This, however, is perhaps hypercritical ; the meaning of both the 
passages being probably the same ; and described, in analogy to the general provisions 
of our early laws ; the permanent inhabitant of a place, ^»ho was a house holder and 
keeper there, and bona fide resided in the place, and consequently shared in its 
burdens pecuniary and personal. In Wakefield v. Costard, Sack. 81. a householder 
is described as ^' a householder inhabiting " 

" Whether there was or was not a necessity for determining any thing as to the 
right of election, it was not less the opinion of the committee, as to the general 
doctrine applicable to that subject ; and has some additional weight from its being in 
spirit a repetition of what had been previously determined in the Cirencester 
case. 

^ The dispassionate constitutional inquirer must determine, whetner the prin- 
ciples contained in Glanviile's Reports are specubtive or not. 

h3 
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Opewy for oa the Gantrary, after ftiatiog thalpropositiony amongit ^^ve*- 
mJnhv^ ^ others, as having been agreed upon by the commitU^ 
■ ■■ ■ he adds, '^ In coodusion, the committee were of ppitiion 
<* that a warrant ought to go forth for a new writ* the 
<< former election being void; which being so reported to 
<< the house was there resolved and ordered acceniiD^y<'' 
That is^ it being reported that the committee thou^t the 
election void, the house resolved that it. was so» and 
ordered a new writ to be made oat. If the house had 
adopted the previous propositions, GHanville would have 
udiered in his account of them as he do69 in olhar eases 
where the house adopted and confirmed the. resohrtaonH of 
the committee, by saying, it was eonoeftred by the oonir 
mittee, and so reported to the house, and there reserved. 
Ld.Glenb, Upon that observation Lord Gleobervie has this note> 
^' ^ There seems to be great weight in this observaiion. 

<< AU that Glanville says of the propositions in questiqais, 
'' out of this case those points were agreed upon by the 
** committee; yet in Ins account of another case he seems 
^ to consider, that when the committee agreed to and re- 
^ ported particular propositions and. a general condusipn 
*' from them, the house, in making a determination agree- 
"** able to the conclusion, adopted the particular proposi- 
Winchelsca ^' tions." In the case of Winchelsea he says, " In this case 
c^e« c« divers points were moved and debated and reported to 

<* the houses with their opinions and reasons ; all which, 
<^ under the general order and judgment of the bouse 
" thereupon, were resolved and adjudged accordingly." 
Now I submit, for the reasons I have given before, that 
this common law right stands very equivocally ^r but be it 
gQod or not, it is only the opinion of this conimitlee, un- 
, sanctioned by the house of commons. 

P It seems a strong expression to say, that (his common law right; .stai|d» ec}ui- 
vocal ; when it is twice adopted by the same committee, and so ca^^ef^ly fecorded 
by one of its members. However, it might be fair to look, for its coqfinnala^ii or 
rejection, to the principles, provisions, and analogies of oiur early laws; ai^d ^e^je- 
fore it IS, that the Editor has attempted, in a recent publicatioq, aa well 4s in the 
Preface of this report, to point out the reason and origin of this righty-and why.it 
is termed the common law right ; so that it may not rest upon auilKvitj alone> 
byt ypon reason, history, and general law ; and to those test3 he begs toreftrit. 

H 
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I wiH just refer to the Pamjft'ei carse ittelf, to slieW Why the O^ng ti» 
new wHt issued. In page 141, it i^ sHid: *^ At llie tulfie 6f\he meiri^r!^ 
^ election in question, soine doAbt bdAg cOBcmVed upon ih^ — ... 
<* view who had the greater numbelr d* Vdi6es^ Sit Riieharcl ^^^ 
** Benntnotid or Sir John JackdOn^ it was demil'nded^ on 

the pftit of Sir RicfhArd Beatiittdild, that th^ el^dtors 

migbt be numbered by the poll, which w^ ehteted into, 
^ but disturbed by the pftrty of Sir Richard Beanittohd, 
** Whtet^upon the major broke off the poll, tod ckused the 
^* indeAtnre to be sealed for Sir Johrl Jacksoh." 

The other case is that of Chippenhttm^ whi<!^ H ho Chippenham 
authority for the common law right, but is important^ be^ 
cause Aere the house iagreed with the committ^ ; but in 
the oth€lr two it did noti << Thid being the dtate of the 
** case, ik>me pohis were declared by the comibitt^; tod 
^^ some other points by them discussed and reported tb the 
^^ honie, widi their opinion^ and there resolVed, fas fbllow- 
^^ eth." Nbw yon shall see what the house say u^u this 
common law right ^* First, the committee upon the evt- 
^* denoe afbresaid^ and also the house, upoh the i*eport 
^' thereof^ did forbear to give kiiy opinion of the poiht of 
*^ fact, whether the said borough Ufere a rix^pOrdfion^ bjr 

4 It would seem difficult to suppose a case more similar to another, than that of 
Chippenham to this of West Looe ; excepting, that the charter in the former was 
gtfttatefl by giieeA Maryy and tliat in the latter by (jjue'en EU^kb^tH ; grvfng tb 
tlie former a Httle priority in poiiit of time^ which makes that case sd far Some- 
what strongejr than the latter. And the Chippenham case appeals to. be di- 
rectly against the right here contended for by the sitting member. Returns 
wefe there prbdticed prior to ihe charter of Qtieen Mary, and those even 
wuiSer the common seal (a fact not distinctly made out in the West Looe case), 
and the charter, as stated in Glanville, expressly incorporated the mayor and 
1 2 burgesses ; and directed the election of members of parliament to be made 
by them. In the West Looe case. Queen Eliz. incorporated the inhabitants, 
and made them the burgesses, and directed the election to be by the mayor 
and burgesses. What burgesses properly are, appears distinctly by the Chip- 
penham case, where they are called ** burgesses^ inhddtants of the said borough, 
CAlied freemen." Now, as in that case, the committee, notwithstanding the charter 
of iilcor||)6ratioti of Queen Mary ; and notwithstanding they would not find that there 
vras any previous incorporation, stHl decided that the right was in the inhabitants, and 
ttot itt the corporate body ; how can this fail to be d direct decision against the sitting 
member, who contends for a right in burgesses being members of the corporation j 
against the burgesses beitig inhabitants. 'And the Chippenham case is also equally de-^ 

H 4« 



" Queen Mary, yea or no," (we will apply that to this 
■ case by and bye) " as holding it not absolutely material to 
" the matter in question ; for, that clearly a borougk vtatf 
" by custom have lawful right of, and privilege to sendbur- 
" gesses to the parliament, tAougk it be no corporation i or 
" if it could not, yet, rather than the right of such bo- 
*' roughs, wherein the commonwealth hath interest, should 
" be void or destroyed for the want of being corporate, they 
" should and ought to be taken for lawful corporations by 
" the name of burgesses ' or inhabitants, or by some other 
" sufficient name to this particular purpose, though to 
" other purposes of taking and making grants of lands or 
" goods, or the like, they are n« corporation." I do not 
know whether that will turn out to be law or not. ** Se-. 
" condly, it was conceived by the committee, and so re- 
" ported to the house, and there resolved, that the said 
" charter of Queen Mary did not, nor could alter the form 
". and right of election for burgesses to the parliament with- 
" in the said borough, from the course there before time out 
" of mind held: so, as if before this said charter, all the 
" burgesses and inhabitants called freemen, or any other 
" larger number of qualified persons had always used, and 
" . ought of right to make the elettion." ' I beg the attention 
of the committee to these words; " Then the charter, erf- 
" though it may incorporate this town, which was not in- 
" corporate before; or may alter the name or form of the 
" corporation there, in matters concerning only themselves 

cMve on ibe ground of usage ; because there it was ex|ireMly alateil that the usage, 
subsequent to tiie chaner (f Queen M»rj, was an usurpstion ; and in this case the 
Btcing niemberdid not attempt to set up any usajje piiot lo the charter of Quten 
EUiabelh. 

■ If the words of these reports arc lo be taken crilically, bursesfes and inha- 
bitants, 39 here used, would appear to be synonymous. 

■ In this esse of West Looe, whetlier there wai a pre-eiisting corporation or 
not before the dianer of Elizabeth, there was no pretence for iafiui, that there 
was previously to that charter any aelect body; and if there were not, who 
could bs the burgessei but the inhabitanis. All the anali^iea of our bw, and the 

■general use of the term, shew the inhabitints to be the burgesses ; the charter of 
Elizabeth iUelfincoriHirates the inhabitants; and there is, Uierally, nothing at all 
to weigh in the other scale; but even the usage in the borough subsequent to the 
chulcr, and up to »6;8, is confirmalory of the 9ime point. 
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** und their cnm gaoemmenty rishU* and privileges »; yet Opeahi% for 

, 1 1 ' y 1 y /' 1 1 ^ ^**® Setting 

** «^ cannot alter and abnage the general freedom andjotm member* 
()f elections far burgesses to the parliament^ wherein, as ' 

qforesaidy the commonwealth is interested. For tben^ 
<* by the like reason, that it might be brought from the 
^' whole commonalty ; or» Jrom all the burgesses of a town^ 
'< to a bailiff' and twelve / so, might it be brought to a bai- 
'^ ^{ff ^^d one or two burgesses, or to the bailiff alone", 
*^ which is against the general liberty of the realm, that 
^^ favaureth all means tending to make the election of bur- 
** gesses to be with the most indifferency ; which, hy com^ 
^^ mon presumption is, when the same are made by the 
** greatest number of voices that reasonably may be had, 
^^ whereby there will be less danger of packing or indirect 
'^ proceedings.'* Not a word of common law right "^^ not 
a word of inhabitant householders, but simply that from 
which no man can withhold his assent, that the larger 
the body the greater the chance of a free election y : and 
that was the right which they said was to be fiivoured, and 
that was the determination which the house of commons 
have adopted, which, however^ does not confirm either of 
the propositions of my friends, but is something different 
from them all. Whether it is adopted by the house of 
commons or not, you have three propositions instead of 

' Is it possible for any distinction to be more directly against the corporate right 
of election contended for by the sitting member, than this, here taken by the 
committee ? 

^ This passage appears almost prophetical : how many boroughs, by the intro- 
duction of the corporate right, have, in eiiect, been placed iu this situation : and 
what an enormous power, without any sort of controul to restrain it, dues the arbi- 
trary admission or rejection of members of a corporation give to those who have 
the ascendancy in them. 

^ It was not necessary for the committee here to say what the common law 
right was; they had only to determine, that the charter of Mary did not affect the 
election, and thac more than the 12 burgesses, incorporated by that charter, had 
the right of voting. However, in point of fact^ the committee do speak of bur- 
gesses or inhabitants ; and again, of burgesses and inhabitants called freemen : and 
if they use the general term inhabitants, it can hardly be said, that it does not 
include the more restricted class of inhabitant householders. 

r Even, if that principle alone is adopted, it would prevent the committee from 
deciding in favour of corporators admitted and rejected ad libitum, against the 
inhabitants paying scot and lot. 
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In point of fact, not ofHe of these oases i^plks to tb6 
present. The petitidDer caiinot g«t 0119 if the principle 
di(»es not apply s because, in this ease of C3ii(]f>enbami vAAdi 
I bate fiiUy stated, aftd also in the xjiAl&r two eatt^ yon 
wil find that the facts bx^ totally difi^f^nt. The town of 
CUppenham had sent two bttrgesses to pat liament tim^ otA 
c^ mind*; the indentnTes for the r^tarHS wisre dateid th^ 
6th day of Feb* 7 Bdw^VI. ; &ey were made in the ^am6 of 
the bailiff of the botougb afdresaid, and the biirgesses of the 
sfttd bordi^ genertdiy, without naming any of diem of the 
other paft, under the common seal ; but wiiether the same 
w«re inccMporated or not, do<^ not appeai^. The com- 
mietee re&sed to delerttiilie thAt pdnt, whether therd was 
any bcoipohitiMi ot* not ; if thei^e were^ it was admitted 
that by a cohstent usAge, it Might be V^ferred to th^ C6)po^ 
ratibii ; but th^ committee did n6t say wh<!l^r there Wad a 
corporation in that borough or not. In my tiew of the tase 
it is not very impottant. ^ 

In point of &ci, it appeared *' by ptoof 6f iHtn^SMs, that 
^ npon manyoecitSfons, diVemof th^ hurgHseSy inh^s^Mtsi^ 
*^ tk^ said baraugk^ eaUed freemen, daimed to hhi% Vdidss in 
<< those Sections, though, liking thie ttieti thiti wer^ chOton % 
*^ they complained not to the parliament for being excluded.'* 
Upon several occasions the parties made their claim and 
insisted upon it; — ^nay, more; *^ it also appeared by proof 
*^ of witnesses, to the satisfaction of the committeey that for 
'^ the electionoftheir burgesses to the paiiimnent, IstJames^ 

* This supposed u$age of 250 years ^«'i1I be judged of more accurately hereafter in 
reading the evidence for the sitting member : and the extracts from thfe borough biioks. 

^ But the evidence of its having sent members time out of rhind, was, as hi this 
case, a return of Edw. VI., only three years before the charter of Queen Mary. 

* How can it be unimportant to decide, whether a place is incorporated or not, 
where the right contended for is exclusively a corporate fight ? Does not a decision, 
ttrhich says, that it is immaterial whether a place is incorporated or not, say in effect, 
that it is not in respect of its corporation Chat it elects members, and so negatt^fe 
the corporate right of etectioti ? That, eertainly, is the effect of the Chippefllham tost. 

* This fact, which no doubt exists sometimes for a century together, without 
itty interruption in many borow^s, goes very far to lessen the real weight df Evi- 
dence of usage. 
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'< i^e iadrgesmSf inkabiiants of tie saiibomtghj cQUeiiJifte&^ O^mA^ ftr 
^* men^ wiere admitted, and did join in the election :^ tfa« membt^ 



question there betng, indietber ^ejreemen of ^he hon^k^ ' 
thMkt is, ihe liberi homines \ or the sel«^ body of the ooiv 
pQnatieHy Aonld have the right €s£ eleetion ; no mtm^iamtiL 
say tba^ the right was in the latter* 

jHnviDg stated thus modi^ m^ vith mpeel to Cbese Commcn 
cmmfh liOibBut to yxm my learacd friend has not made out '^^ "^^' 
Us prc^M>sition thai dwe is this common laiw right; at 
leas^^ he has aot made it out satisfactorily as a mlex if it 
was^ a plain distinct rule, there mi^^ be somettriag in k; 
it is. at most but a dispofliiion the hoaae will shcwloiavoor 
this extended right in a case of doubt, but not to the 
inhabitant househdklers paying scot and lot» Yoa vriU 
observe that an inhabitant householder paying scot and lot ^ Scot and loc* 
is not the case in any of Mr. Glanville's Reports* The peti- 
tioner should have made his statement universal silage '; 
it ought not to be limited to payers of scot and lot : why die 

'^ Liber h&mo was the general term whieh appHed to all freemen^ as well 
within boroughs as in the county at large : the proper description of a burgess was 
a freeman rfm borough ; that is, a freeman who inhabited in a borough, and bore 
within that district the same burdens as the other Kberi homines did in the county 
at large, from which, by his inhsbiting within the borough, he was exempt. 

* Paying scot and lot is only the general common law qualification. It is the re • 
quisite qualification for all elections, for the county as well as borov^hs t 'ereiy 
freelKi'der in the county being liable to the burthens of the county, as the bur- 
gesses are in the boroughs : and this qualification is in all cases impKed, if not 
expressed, upon the broad general principle, that those who bear the burthen 
should ei^oy this privilege. 

' This term, no doubt, was likely to sound offensively m any ears at the^preserft 
day. But the right contended for by the petitioner, when compared with the right 
set up by the sitting member, has by no means so great a tendency to this dreaded 
result as the latter. The inhabitant householders, paying scot and lot, must rent a 
,*1wu[se, and be rated for it ; which appears to the Editor to take away from that right 
all the supposed evils which are likely to result from universal suffrage : he must 
be an individual known to all his neighbours, with all the ties to society which 
spring out of such a situation, and the notoriety of his being a voter is secured by 
his name being upon every rate : if he is so poor that he cannot pay his rate, or 
has received parish relief, he loses his vote ; so that sucli an elector most be alft> 
in some degree independent. At the same time the Editor has no hesitation in 
saying, that if such a right of election were generally restored throughout the 
kingdom, and by experience it should be found to descend lower in the scale of 
society than the point to which independence may be lairly su^^osed to extend, it 
might be Qecessary fortbe legishttare to interpose, and limit the right to such clos 
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Opembg for petiUod^r rejected the universal right, whether he thought 
mei^r. it too Urge a right to give to all the inhabitant hoase- 
— — - holders, I cannot tell ; but this much you see, that it is 
not the right that Mr. Glanville lays down. How then 
does my learned friend relieve himself from this difficulty ? 
By some reference to the wages of the members. It is very 
doubtfid who paid those wages ^; there is no fact more vague 
and uncertain ; the rates were sometimes upon the inhabi- 
tants at large, sometimes upon one person, who was to 
levy upon others ; at all events, ,scot and lot cannot be a 
demand which can be imposed upon the electors by way of 
a common rate ; we all know the meaning of it. One of the 
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as in the present stite of society would correspond with the situati<»i of the liber 
homo ; namely, a free independent man, really sharing the bunheiis of the state, 
paying some reasonable sum to the several rates, parliamentary and parochial, and 
being a person fit and competent to discharge the duties of a constable, and to fill 
parish offices : in all probability a reasonable modem interpretatiou of the word 
^' lot." A right so limited would, periiaps, not be objectionable to any class of 
society ; and would give to that valuable portion of the community, the operative 
artisans and respectable tradesmen, that proper portion of influence in the state,, 
which they have of late years unfortunately lost ; at the same time that the con- 
necting link between them and the higher classes in society, which has also beep 
severed, would be restored without any violent or intemperate innovation. 

On the other hand, the corporate r^ht might indeed be male the means of un^ 
versal suffrage. As it is at present exercised, it may not be likely to be so applied ; 
but it is capable of it ; which the other right is not. The corpoi'ator need not ha^^e 
house or home ; need not be rated to any bmiAe tax ; nor bsar any office con* 
nected with either the state, the town, or the parish. He is elected at the arbi- 
trary will of those who have the influence in the corporation. And should any cor- 
porate body be at present so disposed, if they have the power of electing non-resi- 
dents (which has been exercised in this borough of We >i Looe) they might make 
every single inhabitant of one or more of the largest manufacturing towns in this 
country members of their corporation, and entitled to vote. Or should the rulers of 
any other corporation have taken another view of the subject, and be rather dis- 
posed to support their own influence, they mi^ht each make their own domestic 
servants the members of the corporation ; and, if they could muster amongst 
themselves 15 or 16 complete dependents upon whom they could thoroughly rely, 
they might (if the modern practice at West Looe and other places can be sup- 
ported) perform all the functions of the corporation, although not one of them 
lived in the place. Can either of these absurd results be even practicable under 
any system which is worthy to be called a part of the English law ; and is it not 
stamped by itself with the marks of usurpation ! 

' The Editor ventures to think, that the class of persons upon whom the 
burthen of paying the knights* and burgesses* wages fell, is not so indistinct aiid 
undefined as appears here to be assumed j see post, p. 200. St. Hen.VlIJ. 
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witnesses told us he paid to the poor ; it cannot be said that Opening for 
has any thing to do with the common law right ^ : I know member!^ 
my friend says it is a substitution for other burthens paid — -> 
long ago ; but it is a substitution of that which did not 
exist at the time ; the only resemblance to which is, that 
they are both payments to be made and to be levied upon 
the subject \ but they have no further resemblance. 

But, sir, if there is a common law right, I submit to Proof on 
you it is for my learned friend to prove * its existence against ^ ^^^' 
such a usage as we have in this case. Mr. Merewether 
says it has been proved only to the extent of the SO years; 
but that would have been enough to have proved a pre* 
scription in any other case ; if I had been going for a right 
of way, or a right of common. At least, . it is suffi- 
cient to throw the burthen of proof of another antecedent 
right upon my learned friend. 

Let us see how I shew that Mr. Glanville's rule does not Prescription 
apply : he says, ** There being no certain rule or prescript tlved!*^^' 
^* Hon who should be electors and who not, we must have 
*^ recourse to common right ;" then you can only refer to 
the common right where there is no prescription. How 
does the petitioner shew that?^ He can only do it by 
shewing that those persons who voted under the name of 
commonalty and burgesses were not the commonalty * ; and 
that led my learned friend, Mr. Harrison, into a long dis- 
cussion of what was the meaning of inhabitants, and 

■ » See Preface. 

^ That is, the inhabiUnUs. 

^ Sorely a common law right, if there is any meaning in terms, proves itself. 
It is a right jesting on, and resulting from the common law ; and no man was 
ever held to prove the hw. 

^ The petitioner cannot be bou^d to 9fiev) that there is no pretcrqytion. No 
person is ever bound to prove a negative ; for the simplest reason, because he can- 
not : the person who affirms is to prove the affirmative ; the petitioner rests on the 
Qommon law right, which proves itself, or rather, is proved by the law. The 
sitting member says, the common law right ought not to prevail here, becauae 
there is another, namely, the corporate right — then prove it — that is. the 
issue 1 

• ' This observation entirely rests on the assumption that the word *' common- 
alty" is a corporate term: but see Mr. Harrison's argument, and the autho- 
rities cited by him. 
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Opetmig for Mtf. Ifarewiether iDtb a discussion of what wasllt^ meaning 
ml^^^^ of cotmnonalty : llity contend that tbe common law* mean- 
— — — » ing of the term is inhabitants. Mr. Harrison does n&C 
deny, and it mmt be admitted, diat in recent times: tbe 
Binseak woid fo^if woold infer a word of incorporation.^ t^ 
man wiio is asked now wiiat is a burgess of a boroagli 
town, could say he was an inhabitant ; it is a word of tbe 
mtMst equivocal meaning; butf he sf^s, the real explana- 
ttcm b an inhsbituit of a borongb. I submit to yoti, sir, 
in ddambAing the meaning to be put upon this word, #e 
. an always to bear in mind the time of whkh we ar^ 
speaking : what my learned friend will find in the law^ of 
Canute the Dane can bare no reference to the times ai 
Edward VI. ; and tbe meaning of the word in Latm be 
would not be entitled to argue for tbree centuries before: 
therefore, they prove nothing, if th^ only sh^W tb^ meatK 
ingof theitford in the Anglo-Saxon times.'* Tbe first book 

1 Thi& certainly is the general modern use of the word ; the real question is, 
whether that is not, strictly speakmg, a misapplication of the term. Nobody can 
clfeny <9ikt burgees, in its pfiitiary signification, means art irihabltant- of a borough : 
tlieo,. to bring tht subject to a ftir test, let any person ^ew an ^fmiUdgibat, 
hittorititlf 6r Ugpl d^nkion of the termj us appUcabie lo a corportOe officer^ 
contradistinguished from an inhabitant of a borough. If, indeed, the inhabitants 
of a borough, who are, ex concessis, duly described by the term ** burgesses,*' are 
imeofjporated (09 tiiose of WWLooe are by this charter of Elisabeth), their cer<f 
tainly die tern alao descriteacorpefatcr ^ not in raspocD of ins corponte chara^t«e^ 
hat> that being an inhabitant of a borough, and con^equenily- a burgessy he i» 
thereby also a corporator. 

"> If boroughs and burgesses existed in the Anglo^axon times, and those 
terms had then a specific meaning, it should be shewn that they, at some fixed 
period afterwards, for some particular occasion or pufpose, had a different appli- 
ctMkn. The last note suggests how the term might have become «pplt«(ftoa 
corporator^ but not as comradiatinguished from an inhabitant. If it is^ said,<' that- 
in this panicular borough the term had a different meaning in the 6th Edw. Vi.^ 
then sherr from what fiKt, and at what peciod, that arose. No inoorpovatitxi 
aLeik Mwe^tmt period was shewn; but even if it might have been presumed, it 
qmst^ CQOsiatendy with the reoords, hsve been an mcoiporatton of the inhabitamis^ 
and then it proves nothing. But incorporated or not incorpoxsted, h ir clear^' 
beyond «11 pesa&ilsty of doubt, from the evidence which will be seen hereafter, 
that^e burgess in this borough meant, long after the time of Edw.^VL, aad: 
long after the time of Queen Elizabeth's charter, (nay, properly speaking, to tken 
preaeot day), a free inhabitant or resient^ or a finseman (liber homo), and noi a 
CQtpgittor; unless such corporator was also a freeman, who was aninhabicuit or 
resiant within the borough. 
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Dfr, Harrison euoted was Madox, whidi J looked at, and ^^v^^ ^ 
I see he iwfers to die tiines of die An^o Saxons; and he member, 
tells y«»5 that burg or borg% and castas, were the — — «— 
£n|^isii or Anglo* Saxon names for a town; anddiat, in Madox, 
conformity with that meanings ijbe nibabitants or men of ^'™*^"'^' 
either a city or town were called borg warre^ men of sudi 
a place. My learned friend says it was in nse at the Nor- 
man eonquest, and before that time.' I will give him two 
eenturies after the Norman conquest : can you infer it waa 
not so in the time of E^dward VL, when it became alraoat 
as confined as it is at present ? ^ 

Spellman says, ^ butgarii et burgenses sunt burgo- Spellman* 
¥ rum villaramque dausarum seju munitarum habits- 
^i tores.^ Wheve is the authority for that ?-«-Lify and 
Sallust ;««*<-> who may be very good audiorities for other 
purpose^ but not for Ais. Then he goes on ; ^ buiv 
V genses ajatem alias dicti sunt ipsi cavitatum inoolce ; nam 
^* Saxonibus et Germanis burgus item cifitas.'' I have 
not got much forther yet. And theii be comes to the 

" Mr. Madox seems in this respect to be innaccurate. Bttp^e was a Wroogh^ 
\vt Baps® ^^ *• 1^^9d^9 (seftSopawer) and 'f% sMoia very doiibcftil wbechar 
ca3tre ever meant a boqwigh. If it did, it {irobably ooly ws|s so Iq cpms whfrt 
the Roman appelT^tion of cas^rum had been continued for some place which had 
been a Roman station, and was a borough mider the Saxons; but casdea-certainiy 
«en not bcrouglM^ as naa^ be ahevn by many acitnt d^cuMems, and by tte 
ii^cts^ e^istiDIB^, that vfhfijf^ ihtre are castles in bpro^gh towns* thc^ are gen^t 
rally without the bounds of the borough. The laws qf William the conqueror 
mention cities, boroughs^ casUes, hundreds, wapentakes, as if they were all 
distinct from each other; and the charter granted by Edw.IIL, in the iith year 
of his reign, to the Duke of Cornwall, grants, in two or three instances, the 
ttutrmn^ burgutnf ttmanenwm of the same place ; and in one instance, whtoe 
diere is no borough, the casimm and mansrium only. IViunton and Hertlbid 
are insunces of the caattes being without the bounds- ef the borough ; and- the«e 
ave many others : Bristol is a very striking one. 

• So the charter granted to London by WiUiam iheoaoqiieror is totfaobiilMp^ 
reete, andhui^hwaRo; i. e. the iidubitaiits of the borough, inhabitatoree vel in. 
cobe. Vide Somner, verb : papa* 

p Vo authority is given for this sutement ; and the Ediloiv without intanding 
tke sUi^teat diarespecttVentures to affirm that no authority to suppovt sudi an use 
of the term can be shewn, either in that er the two succeeding r«gns; and pro- 
habty not in the reign of James I. That fipMman meant iiber homo in the leign 
of Hen. VIH.^ see. the manumisrion of two pemom-ii} hia leiga, Bicriogloiioa 
die SutoteSf ^, sa». 
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Opening for Normans : he says, " apud nos, an. 5 Ric. II. cap. 4., ubi 
member. ** classes reipublicss sic enumerantur ; count, baron, ba- 
— — " ronet, chivalier de countee, citizene de citee, burgess 
^' de burgh :" what is the meaning of burgess de burgh ? 
— If he had said nothing about the Saxons and Germans, 
we should have been just as wise as if he had said nothing 
upon the subject. So much for these authorities. 
Whitelocke. Whitelockej if I caught my learned friend right, de- 
scribes them as the freemen of burghs : what do you mean 
by freemen^ are those the liberi homines, and the three 
night men?*! That depends upon what you find the 
usage of the place to be : if you had found the term made 
use of in that sense, you would declare the explanation 
from the use and exercise of it. And that is what the 
committee will have to do; as it is a word the most flexible 
in its nature* And in that view a meaning must be put upon 
it according to the use of the word : you may have one 
sense in one country, and a different one in another. ^ 
. I do not take you through all the different diction- 
aries my learned friend cited^ I dare say they are all very 
correct. 
Brady. But now in a book, at which I know my learned 

friend will start when I mention it {Bradj/s Book on 
Borot4ghs)j and which I do not cite for his doctrine, 
but for the &ct, there are two instances, one of Lideford, 
and the other, I think, of Liskeard, in which there 
are burgesses both within and without the borough.' 

• 4 See before, note ^, p. 93 

' U appears to the Editor very difficult to find an authority for this; he be- 
lieves that the term /reeman, or bber homo, wa* originally, and strictly speaking 
still ought to be, applied in the same manner throughout the kingdom. 

• See the answer to this hereafter, in Mr. Harrison's speech ; where the 
disingenuous mode in which Dr. Brady has quoted these passages is pointed out: 
and it may be also added, that the supposition of these buiigesses having lived in 
the suburbs of the borough would explain the whole. A variety of instances, in 
which the liberties of boroughs extended a considerable distance without their walls, 
nuiy be mentioned, which have been recognised by subsequent acts (^parliament. 
London is a striking instance, all round its bounds ; and those si^burbs have been 
recognised in many statutes, particularly the 37th and 37 th of Hen. VIII., which 
relate to tithes; and many other instances might be mentioned. See also before, 
the notes on the West Looe charter, granted by Queen Elizabeth. 
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Brady gives the extract from Domesday-tiook, ' in which. Optaingftr 
burgesses resident within and without the borough are-mei^/ 



it 



mentioned, which shews> in effect, that the inhabitants of ■ ■ ■ 
boroughs were not the burgesses. ^ Lord C!oke's. definition 5"^«"» 
of burgess is^ that it'is a man in trade. ^ I do not mean 
that it. is a man in trade at all times; and.I' only mention 
this to shew that inferences from any thing of thiis kind can 
go for nothing. 

But^ sir, the statute of Richard II. has been relied upon: Sutf 
I do not know its history nor its application; it is this— ^*^'''* 
Every one to whom it belongeth shall, upon summons^ 
conie to the parliament. Also the King doth will and 
command, and it is assented in parliament by the pre-* 
^^ lates, lords, and commons, that all and singular persons 
*^ and commonalties which from henceforth shall have the 
** summons of parliament, shall come from henceforth to 
^^ the parliaments in manner as they are bound, and hath 
^' been accustomed within the realm of England of old 
^ times; and whatever person of the same realm who 
<^ henceforth shall have such summons, he shall be 
'^ amerced if he does not come." I say this^ statute proves 
nothing to our present purpose, because it does not shew 
you what a burgess or a borough is; there is» indeed, the 
word commonalty in this statute ; but even if that word 
meant burgess, I shall shew you, hereafter, that it proves 
nothing. 

The only other authority is the statute of Henry VIIL Stat. 

. . • ' Hen Vin 

I attended to it with some anxiety, because, upon my own 
principle, it comes very near to the time in which I should 
admit theremight be something said as to the sense thatmight 
be put upon the word ^^ burgess." The interval between the 
two periods would be so little that I should say there could 
be no material difference. ^ It is the statute by which the 
contributory boroughs of Wales became interested in the 

\ Surely a position so contrary to the spirit, policy, and analogy of our whole 
hat should not be adopted on so slight and uncertain an inference. And see after* 
wards, Mr. Harrisons's observations on these extracts by lir» Brady. 

• Spc before, Pre&ce. * Sec before, note ># 
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Ofmm^iat nght of electing members to parliament. Originally the 
member. coimlrjr borougfa» were allowed to elect as in Scotland ; and 
^ by ibis statute* the Httle boroughs were clubbed together. 
It say% *' And be it further enacted by the authority afore- 
'< said, forasmuch as the inhabitants of all cities and 
^^ boroughs in evevy the said twelve shires widiin Wales^ 
^- and i& the said county of Monmouthi not finding bqr- 
" gesses for the parliament themselves, must bear and pay 
'^ the burgesses wages within the shire towns of and in 
'^ the said county of Monmouth; that from the banning 
^' of the said parliament the burgesses of all and every of 
<< the said cities, boroughs, and towns which be and shall 
^^ be contributory to the payment of the burgesses inages of 
^* the said shire towns, shall be lawfully admonished by 
*^ proelamation,^ or otherwise, by the mayors, bailiffi, or 
^ other head officers of the said towns, or by one of them, 
« to* come and to give their, elections for the electing of 
<* the said burgesses at such time and place, lawful and: 
^ reasonable, as shall be assigned for the same intent by 
^ the said mayors and bailiff.^' Upon that the argument is, 
that inasmuch as the word inhabitants is made use of when 
it is said that the inhabitants paid the wages, and the 
right of election is afterwards given to them by the name 
o( burgess, therefore the word burgess means inhabitant. 
Should I not be entitled to say that it proves, that the 
word inhabitant means burgess. ^ As to the fact, it is well 
known that the majority of those towns in Wales have the 
right of electioi^ vested in corporate burgesses. ^ Have I 
not then turned the tables upon my learned friend ? Here 
is an explanation of what is meant by inhabitants ! It 
means burgesses, clearly, says my learned friend ; they are 
synonymous. It appears, however, from the present usage, 
that they are corporate burgedses> and vote as corporators 
under this, statute by virtue of the word burgi^s. Had my 
learned friend's explanation been right, we should have 

^ No doubt ; the words are synonymous, and may be substituted the one for 
the other, as they are in this statute. 
■^ See an account of the Welsh boroughs in the Appendix. 
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found tb&t the inbubitants Voted; bat that is not so» md Opeoii^fir 
^ons^qnentfy his elcplanation fails. Not knowii^ to what mea^n^ 



extent it might be necessary for me to travd over 
ground, I have folt myself bound to go into it at more 
lengdi than i should otherwise have fcJlt disposed to do. 

Sir^ Mr* Merewether has imposed another task upon me;- ^^^'■■>°><»- 
he says, if he can shew that the Word burgesses meant in- 
habitant, it is quite clear commatialiy does* I listened 
for an liuthority, and his authority was, that it was' the 
most general of dl words. Let us see what that term 
commonalty is — they say it does not mean and is not in its 
nature a word of incorporation. You may talk of com- 
monalty of a county, for aught I know : you often talk of 
the commkmalty of the city of London, meaning those who 
aore ccmnected with the corporation (^ L<Hxlon, not those 
who have houses within the walls. ^ 

In searching (ot the legal definition of a colporation, Comyn's 
you will find, in Cbmyn's Digest, title Franchise, F. 1. **"* 
who refers to 10 Lord Coke, Reports^ 29 B., that '* cor- 
** porations are one sole and the other aggregate, con- 
<^ sisting of mayor and commonalty^;" so that when Lord 
Coke wishes to point out what is ^ corporation, he says, it 
is a body composed of a smgle individual, or an aggregate 
body composed of the mayor and commonalty, whether a 
small body or large — is it possible, therefore, to say that it 
is not a word to denote a corporation ? So you will find in 
Roll's Abridgment, 512, that he adopts exactly the same Ron's Alir. 
doctrine ; he says, the word corporation means the mayor 
and commonalty, and it is not denied by my learned friend, 
as I understand, but that it may mean a restricted number. ^ 
You will find in the Pool case, in Lord Glenbervie's Re- p^oi cue. 
ports, that it was so admitted. And Dr. Brady has a long 3^^^^ 

A But the eiriy charters of London shew that the word commonalty, as used in 
them^ meant the* whole body of citkens, or inhabitants of that city ; see the 
chuter of Hen. VEU in which it » first used, and the subsequent chaiters. 

^ See poit, Mr. Harrison's anslser to this. 

^ Jn its primary signification it means the whole body at lai^e, and not a re- 
striked number ; from which, indeed, it is, as it were, by its specific meaning, 
more particularly contradistinguished. 

i2 
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Open'Mg for treatUe to shew not only that it cannot mean the populace^ 
member. but that it means the higher orders of, the corporation; 
*— — — * and he quotes twen^ charters from whence he derives his 
aigument. It is not of any consequence to me whether 
his argument is good or not. ^ But» sir, in the Dungannon 
case^ reported by Lord Hobart, a case of much controversy^ 
the incorporation was of the prepositus^ burgesses, and 
commonalty; and where you .find, in a case which gave 
rise to much discussion, this term put in opposition to> the 
word burgess, it is fair to take it as part of a corporate 
description : it may be said, perhaps, that it might mean 
inhabitattt^ and iaone^nse it may be so, if they can con* 
tend that inhabitants could form part of a corporation. ^ 
The authorities I have. alluded to are, 12 Lord Coke, 
p. 120.; Lord Hobart's Reports, p. 14.; and it is said in 
Ashby V. Whit^ 2 Ld. Raymond, 952, <* the inhabitants 
<< of the town of Dungannon shall be a body politic and 
<^ corporate, consisting of one provost, twelve free burgesses 
'< and commonalty % and in that name may. sue and be 
*^ sued;" that gives them a clear corporate right. 

In Madox, 115,. you will find commonalty is used as^ 
one of the .words of incorporation: and also, upon looking 
in Comyn's Digest, you will find instances beyond number, 
shewing it to be a word of incorporation : for instance, he . 

^ If Dr. Brady is wrong, and there is no doubt that he is to, his authority 
. cannot surely help this argument. 

' The inbabitanu, in the case of West Looe, not only ought to form, part of the 
corporation; but are, in fact, by the charter of Elizabeth, the persons incorpora^d. 

* In this charter of Dungannon the inhabitants are to form the body corpo- 
rate ; and they are afterwards subdivided into the provost, (a Norman appella- 
. tion, answering to our mayor or prepositus ; and used in the htws of Wil- 
liam the conqueror, which are in the Norman language) twelve free bui^esses, . 
which means twelve of the free burgesses, who are to be the common council ; 
and the rest are classed under the general term commonalty. But the whole, 
mayor, common council, and commonalty, notwithstanding this classing of them, 
must be inhabitants : and, therefore, they resolve themselves again into that general * 
term by which they are incorporated. But if they had not been incoiponited, ' 
still they would have been the burgesses of the borough, and the whole of chem 
would have been duly deagnated by the name of commonalty ; and if that name 
can be properly applied where there is no corporation, it is not, ex vi termini, a '. 
corporate name. 
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says. *^ the mayor and commonalty ' may have an action of Opening for 
** covenant upon a grant for the benefit of then* members, member. 



** and trespass for the imprisonment of the mayor. And an — — 

*^ action upon the case for a disturbance in holding their 

** leetj or taking the profits of liberties granted to the cor-^ 

** poratton/' Surely it is a word of incorporation — there the 

commonalty cannot sue alone if there be a mayor ; but if 

there be no mayor, it is otherwise : the commonalty means 

the whole corporation': the process against the mayor 

and commonalty is by distress. Is it possible, after this, to 

say that commonalty is a word of doubtful meaning? I say 

it is a word expressly shewing, that the body to which it is 

applied, is a corporate body. So much for the meaning 

of this word, upon which my learned friend must bottom 

his whole argument ^ 

Having said so much, and I am very glad I have got 
through this part of my case, I will now, sir, call your 
attention to the other parts of it. Siq)pose you should be 
of opinion that the word burgensis or communitas mean 
the inhabitants ; and suppose you should be of opinion 
that Uiis common law right had existed ', I am bound to 
shew the existence of a corporation. I will shew that there Prior in- 
was an incorporation, before the 16th of Elizabeth, by un- *"P***^^» 
answerable argument, and evidence perfectly conclusive. 
If I shew that there was a prior incorporation ; and if I 
shew, as I shall, that the persons who formed the latter 
corporation voted for members of parliament as corpora^ 

' A mayor and commonalty incorporated may sue; but a mayor and common- 
alty not incorporated cannot sue : the sherifT, (the analogous term in the county), 
and the commonalty of the county cannot sue, for they are not incorponted. 

t Where there is a corporation ; and the same also where there is no coqKNihi 
tlon. 

^ The word commonalty by no means formed the foundation of the aigument 
for the petitioner; nor vras it indeed^any very material part of it: asyhowerer, it 
was a topic likely to be urged in behalf of die sitting member, it was necessary 
to be anticipated; but if not mentioned by the sitting member, it was imma- 
terial to the petitioner. 

* It is called th& common law right, because it is presumed by the hw to 
exist ; it is uimecesaary for the committee to find it ever had existed. If the 
pbce had returned members to parfiament, it is to be taken that they were 
returned according to the common law right, unless the contrary is shewn. 
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Opwiiig for iors \ I shi^ be entitled to say that those penaons wfaa 
member. described themselves in the returns, before the charter, as 

burgesses and commonalty, are of the same description 

with those who describe themselves in the returns after the 
charter as burgesses and commonalty. Nobody has said 
that you must shew that the corporate character is the 
same. If there has actually been a corporate character 
before, it has always been admitted that you need not 
shew it is the same ^ ; you have only to shew there has been 
a corporate character in existence. 

In the first place, Mr. Harrison thought he sboiild dis- 
pose of part of the case by anticipating what my argument 
would be ; and he took a great deal of pains to shew yon 
Mayor. that the word mayor did not mean a coi|)orate officer. I 
have always understood, till I heard this authority of 
Mr. Luders, that it did mean a corporate officer. It is so 
stated in the Liskeard case "^ ; in which it was of great im-» 
portance, and was quite uncontradicted by the gentle- 
men on the other side. This new light of Luders' manu- 
script note was not known to the world at that time : but 
the only authority Mr. Harrison can give you is Luders^ 
manuscript. I never knew he was so great an aatiquarim 
as to entMe him to all the weight my friend attributes to 
him ; but, you know, if we have an authority^ we must 
ipake him of weight, or eke he is of no use at all. I 
should have thought the universal sense of the profi^sion ^ 

^ The Editor believes that this evidence will be sought for in vain in this case. 

> J'his is true a^ to the reooveiy of debts and other private affairs of corpora- 
.tioiiSt but as to the right of election it is not exactly accurate ; because, according 
^the principles laid down by Glanville and Lord Coke> if there was a corpora- 
tion of the inhabitants at large who elected members to parliament, and the King 
should, by charter, incofporate afresh half or any select portion of that body, the 
right of election could not be exercised by the subsequently created corporation, 
but would remain ia the inhabitants %i large. 

^ See Appendix. 

* There can be no doubt but that the general sense of th^ pro&ssion must, and 
ought, to weigh considenbly on such a point as this. Indeed th^ probability is, that 
it will possess an influence stronger than it is really entitled to. At aU events^ 
it should be taken with the explanation of which it is capable. It is ceitaip that a 
great portion of the cities and boroughs in England are corporate, and the mayor is 
iSoA presiding officer in them ; which is quite su^cient to justify the g^eial accqiU* 
tion and application of the word. But when it becomes necesaary to aace^rtsin^ in a 
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would have been a macfa better authority than Luders. Opening ftr 
But upon looking into Spellman to see what a mayor isi I member!^ 



find this — Spellman's Glossary, title " major*^;'* there are ■ 

a considerable number ; " Major pro colono & senro.** ^P*^*"«"'» 

** A majoribus villicis (de (piibus diximus) temporum flaxn 

^^ et vitio tandem enatum est, ut ii majores, id est villici^ 

^^ vocarentur^ qui servi non essent, sed predia colenda 

*^ certS mercede conduxissent, suo nomine coloni dicti ; 

** CQJus rei exempla in chartis(inquit Goldastus) observa* 

*^ vimus. Addit praeterea ; hodie apud Germanos ulteri- 

<^ ores omnes colonic sive liberie sive servi sunt, eo nomine 

*^ gradunt; non item Alamannos. Quod igitur in centuria 

'^ chartarum Alamannicarum legitur, num. 32.^ non vi- 

'< detur de hujusmodi majore, sed de villico intelligendnm. 

*^ Ait autem ; in contra recepit precium venditor ab emp- 

'* tore cum vocato suo honorato & cum majore suo 

'< Abraam, Hinc ut major dicitur pro colono & servo 

^* ministerial!. Sic majorissa pro servft & ancilla. Lex 

*' antiqua, si quis majorem, infestorem^ scamionem, ma- 

*^ riscsdlum, stratorem, fabrum ferrarium aurificem sive 

« carpentarium furaverit, aut occiderit^ aut vendiderit> &c. 

^^ £t sec. 7* Si vero majorissam, aut ancillam ministerialem 

case in which there is no direct evidence of a corporatioo, whether the «xistence 
of a mayor niaes an inference in favour of the existence of <iiie> then it 
becomes roat^^ to inquire what was the original import oC the word ; and 
whether the mayor w a» i ori ginaHy a corporate officer; and, for that purpose, it 
would be desirable to know whether, even in the places where that officer is now 
allowed to be a corporate officer, mayors did not eaist kmg before ^they were iacor« 
porated ; which the Editor is fully persuaded was the case. At all events, ttiere 
are many boroughs which have always had mayors, where there is no trace at all 
of any corporation ; and this fact is quite decisive to shew, that mayor is not, ex 
vi termini, a corporate appeUation ; and, consequently, that it is not evidence of 
the existence of a corporation. With this explanation the general sense ef the 
pioCessioo, as to the point here in discusdon, has no avail. 

« Spellman has also the word ** major," (meyer) <* pro genere quodam 
** nobilium apud Germanos orto a majoribus villicis, qui ab initio es plebt erant 
" et vulgo." 

p The description here given of a mayor, so far from proving it to be a colrpo* 

rate officer, raises a strong inference the other way. This enumeratioa of his 

duties shews him to have been precisely the same officer as the reeve ; fbr Which, 

indeed, it is only another name; and it is quite clear that a reevt wds n<* a 

corporate officert , 

I 4 
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Oftmag for « valentem sol. 25. superiorem causam convenit obsetVarcfi* 
manUr. ^^ Refect. bsBC Lydius ad L. Salicam, tit. 11. sec. 6 & 7. 
■ *^ Ego non.reperio apud Lindenbrogium ; sed. majorem et 

^ majorissam trabit hie (ut dixi) Lydius a more suo ^thi- 
<< ope. Major villae aliud est apud Gallos & nostrates 
'^ quam viUicus major apud Germanos 2 hie minister. & 
*< domini sui patrimonii dispensator. ; ille magistratus ^,in 
** municipio aliquo jurisdictione Jreius*' Then he says, 
the academici call him a pretor alias consul?; and he 
adds, ^^ Et hie magistratus major simpliciter dicitur, quod 

t Speilman here adds, <' Dresaeus vero in methodo juris LongovalUum secutus 
" et Alciatum, duos illos apud Gallos vicorum majores seu pra])ositos :** (which 
certainly seehis the rifost material part of Spellman's description ; at least with 
respect to the present subject of inquiry : and confirms expressly the statement 
made on the part of the petitioners, that reeve and major were synonymdus)^ 
Spellman then goes on ; "^ Imaginem quandam exhibere asserit. Duumvirorum 
(* (municipalium et magistratuum) qui apud Rcmanos annuatim ex decurionibus 
'* eligebantur, et quorum meminit. L. In. c. de judic. sec. 4, &c. Liceat alium 
** (inquit) ab ipsis potestatem habeant. Jurisdidio ,9orum est inferior plerumque 
** vulgo bassa justitia nuncupata : regiis tamen privilegiis cuplosius alias adomatur. 
** Charol. Loyseau, in Traite de Seigneuries, chap. 15. sec 59. Les tnaieurt, 
** inquit, & eschemis ont basse justice. £t de verite en noz anciens lieures de 
** prattique, et es veilles codstumes, mairie signifie . basse justice, et le juge de 
** hsAJuttideTy et appelle maire, come encore es articles surets de la coustume 
** de Paris, Arc. De hoc Choppinus in domam. Fran. lib. 3. tit. 20. sec. lo* 
** Talem jurisHctionem priaca vetustas nominavit mairiam ceu praposituram 
** regienHf quae perpetuA locatione multis urbibus data est,- certo condicto solario." 
AU this contains a minute description of jurisdiction, but not a word of corporations. 
As the previous part of the passage is quoted so much at length, the Editor 
ooooeived the reader had better have the whole passage befoire him ; from which it 
is dear that the ancient office of mayor was connected, both in this and in other 
countries, with jurisdictions alone ; and had nothing of a co97K>fttfe charter. After 
the next passage quoted by the counsel, Spellman goes on to say, that the form of 
the institution there referred to was borrowed from the Romans ; and cites autho- 
rities for it. After which he adds, as the fact no doubt was, that from that species 
of jurisdiction arose the municipal juritdictions. which are now called corporations; 
but their origin was jurisdiction : and the Editor has no doubt, that if the subject 
is closely investigated, it will be found that the corporate character was subse* 
quentbf given to those jurisdictions, when it became a question whether the in- 
habitants of any place could hold lands without being incorporated ; or could grant 
lands, or sue or be sued. 

The grant by King John, in the i6th year of his reign, to the citizens of 
London is^ to choose a mayor for the government of the city ; but no express 
words of incorporation are used in any of the charters of London till that of 
James L ; which, however, alludes to the former names of incorpontlon, bjc 
which the citizens of London might have been called. 
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•^ ititef suos collegas, ' sive aldermannos, sive burgenses, Opening f<rf 
*^ sive juratos (certo numero consilium ei et authoritatetn member. 
•* regio statutes diplomate), magis eminet/' Here I have ■ 

gdt jurats and aldermen' with the mayor; who shines 
amongst his fellows. I do not want to shew there never was 
a mayor not connected with a corporate town. Mr. Har- 
rison stated four or five % out of all the mayors of England, 
which were not connected with the corporate office. I say 
every instance he shews proves my case : if the mayor had 
not been a corporate officer we. should have had it shewn in 
every instance. * 

Whilst we are upon this part of the subject I will Augmen. 
refer to what has formed a great part of their evi#» 
dence, the rolls in the augmentation office: in which 
they say the presiding officer of the borough is called 
" prepositus -," and Mr. lUingworth construes that term Reeve. 
** reeve. " For some purposes, and in some places, ^* pre- 
positus " means *^ reeve" But it has various meanings 
in drfierent places. In this borough it appears, upon 

« » 

t ^ 

' Neither of these terms, juratt nor aldermen^ was originally a corporate 
appellation. No doubt the general impression is otherwise ; founded upon the same 
grounds^ as the opinion alluded to before has been, as to the mayor ; namely, be- 
cause they are so used in modem charters, and from them, in totavaon parlance. 
Bu(, originally, the jurats were the jury at the court leet ; and the alderman was 
the presi4i&g officer in the town, who acted with the reeve; his duties are defined 
in the Saxon laws ; and there are some places in England where his functions are 
stiU preserved. The aldermen of L&ndon were not originally members of a 
corporation ; but each presided over his ward) according to the Anglo.Sazon msti- 
totion. And at Calne, in Wiltshu*e, an alderman still exists, who has no pre- 
tence to the character of a corporate officer : he is presented at the court leet, 
and performs all the functions of the leet ; as, inspecting the weights and mea- 
sures, and presenting to the jury such things as are fit to be presented; in 
all the general features of his office resembling the ancient Anglo-Saxon 

Balbopman ; and traces ot the same kind may be found in many other boroughs 
in England. 

■ The places so drcumstanced are Bossinney, St. Mawes, Petersfield, Whit- 
church, and Newton, in the Isle of Wight. Every instance of this kind shews that 
the term is not, ex vi termini^ a corporate appellation. Besides^ as the mayor and 
port-reeve were originally the same officers, every instance in which there is a 
port-reeve and no corporation supports the same conclusion. Upon inquiry it 
will be found, that most of the places which have now corporate mayors, had such 
officers long before they were corporations. 

* The conclusion of the last note is an answer to this. Besides, it seems a strong 
assertion, that every case in which a mayor is found not to be a corporate officefi 
proves that it is a corporate office^ 
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Opettiog for the evidence, that he is the reeve of the mauor; at least he 
member.^ is BO described in the document produced to-day of the 
■ petition of 1635; where it is said, that the town of West 

Looe paid forty shillings by the reeve of the manor. Now 
their argaoient is this ; this person^ John Hay, who acts as 
the mayor of the borough^ is in &ct the prepositus ; which 
shews that he is not a corporate o£5cer : but, I say, he is 
both the mayor of the borough and the prepositus of 
the manor. It appears that there [^is a court baron of 
the manor in which the prepositus distrains; and he 
is amerced in one of the entries for not having levied 
Bome fines. I infer from those facts that, although this 
man was the mayor of the borough, and also reeve of the 
manor, and had the charge of the estates of the corporation, 
be has them in very diilferent characters : he is one man, 
but has two offices. "^ 

Committee. — If he is merely the reeve of the manor, 
why is he called reeve in the parliamentary return ? 

Mr. Adam, — I will come to that presently. I say it 
means reeve of the manor ; and I prove it by the docu- 
ments produced on the part of the petitioner ; he is hot 
described as being the reeve of the borough : you will find 
there are a variety of descriptions of prepositi and reeves. 
We find them both in Scotland and in England at the 
times to which this discussion must refer. I believe in the 
former country the provost is always a corporate officer. ^ 
li^.Plunkett.'^It was so in the Dungannon case ? ^ 
Mr, Adam, — To what does this amount: this man was 
the prepositus of the manor — suppose he was ; I say pre- 
positus is not a word that cannot be connected with incor- 

^ The reader can examine the evidence, and see if there is any reason for 
saying, that there were two distinct offices. 

* There is no doubt that the early history of the boroughs in Scotland, and it 
may be added of Ireland, are very similar to those of our own country ; the 
Editor ventures to suggest, with all submission^ however, to the learned counsel, 
who is so well acquamted with this particular subject, that the Scotch boroughs 
were also in their oripnal constitution not corporate bodies. See before, in the 
Preface, the observation by the Lord Chancellor^ as to the Inverness case, *^ that 
*< originalU/ the inhabitants in aU the boroughs were the burgesses,** 

7 The Dungannon case is founded upon a charter, which, comparatively 
q;>eaking, with reference to the origin of our boroughs, and the borough officers^ 
was a modern chaner. 
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poratlons : we know also there are reeves of borough Opewog for 
towns ; IJxey are not the reeves of the lord; but having member. 



been a person who was of eminence in the town at the — — 
time the incorporation was made, they make him reeve of 
the town, the prepositus of the town ; therefore, I say, 
they get nothing by their argument ; and I trust that is an 
answer to what is thrown out by one of the honourable 
members. I say in that character he is not the prepositus 
of the manor-— he is not the mayor ; you may call the 
mayor prepositus ; or the reeve of the manor prepositus ; 
but that does not shew that mayor is not, generally speak-^ 
ing, the mayor of a corporation. 

Some observations have also been made with retipect to ^^ 
seals* My learned friend says, there are many instances 
where common seals are used where there are no corpora- 
tions ; and that with respect to the case in question, the 
seal is no proof of a corporation. I do not mean to say 
that towns not corporate have not adopted a person and 
called him mayor, and made use of a seal ; but I say that, 
generally speaking, seals belong to corporations ' ; and I 
say, generally speaking, mayors are corporate officers. 
My learned friend says, succession in lands may belong to Holding 
bodies not incorporated; and he quotes Madox for lliat, 
who was an eminent antiquarian : but I am by no means 
sure that his dictum is so important, as his diUgence is 
commendable. What says Littleton, the great founder of 
the laws of England, whom Madox chooses to call Mon- 
sieur Littleton ; and although I do not mean to say that 
he is likely to mislead his reader, I would rather prefer the 
authority of Littleton, it being the very highest known to 
the law of England. I also find Madox cautioning his 
readers against Lord Coke. I would rather abandon this 
guide, and take those persons he impugns.'' I doubt 

■ Every oorpontion must have a aeal, because they can only grant by deed 
under their oarponte seal; but placea not corporations may have, and many ac- 
tually have had and used seals : if so, then having a seal is not evidence that it 
is a corporation. 

* If MadoK is objected to, because, although he is a good antiquarian, still be 
nay be a bad lawyer : perhaps it is not altogether misplaced to observe, that 



lands. 
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Opening for whether land, by the law of England, can pass .in. success 
member. s^on to persons not a corporation. Madox says, m the 
■ earliest periods after the conquest land passed to a person 

and ^his heirs ; but shortly afterwards it passed by succes- 
sion;' and so it would appear that succession is the right 
corporate word, and that his doctrine as to heirs applies 
only to the early periods. You will find, in. the. case of 
Vender against Dale, in Croke Elizabeth,, page 362, 
that an action was brought for taking a man's cattle, 
and he justified that he had put. them on the com- 
mon, having a right to do so, being an inhabitant of an 
ancient messuage, and entitled to right of common : with- 
out troubling you with, the discussion, one of the judges of 
the court says this, *< Such a prescription cannot begin at 
<^ this day, and, therefore, continuance cannot make it 
'* good ; for a grant of common inhabitantibus ^ . cannot 
^^ be good, because they are not any corporation;" and 
another of the judges agreed it was not ^'.any.coiporation 
^^ to prescribe." ' Why could not the inhabitants take thii» 
common ? Because they could .not take it in succession ; 
because, they were not a corporation. Then he adverts to 
Coke, Littleton, letter E., he says, \i*mas different in. an- 
cient times; and although, as^matter of .antiquarian specu- 
lation, it may be that inhabitants might take by grant, 
without being incorporated, before corporations became 
what they are now ; I say since that time they could not 
do so ; and in the year 1635 I have shewn that they were 
an incorporation. ^ 

So much for the various observations my learned friend 
made by way of anticipation, presuming that we should 
rely upon this, as shewing we were a corporate body pre- 



although Littleton and Lord Coke are the best authorities in the law, yet they 
might not be the best antiquarians ; particularly conaderinghow confused and diffi- 
cult of access the public records were in their times. 

^ This is merely an obiter dictum ; and the case was not decided, but adjourned.' 
See also Mr. Harrison's answer to it, post ; and see per Lord Ellenborough, CJ^ 
in R. V. Ecclesfield. i Bar. & Aid. 360. 

< The Editor imagines the teadef will look in vain' for the arguments or evideiice 
which prove this. 
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Vious to the * charter of Elizabeth, which is all the use I 0|)ening for 
would desire to make of it; I do not say if I could only member. 



shew there was a seal! should infer a corporate character: — »— 
but where you find every circumst&ilce belonging to a cor- 
poration, are you not to infer it ? If land is taken in sue- 
cession, and a seal is used, is not the natural inference that 
these things could not have been without a corporation 
having existed before the charter of Elizabeth ? You will 
see what evidence of a seal was given by the petitioners to- 
day, and what account was given of the borough by those 
who knew their own name better than any body else. It 
is stated^ in the document produced, that they had been c*^"^"* 
seised of this land time out of mind by right of their bo- 
rough^ and possessed of this land time' out of mind : that 
they had taken the profits thereof, and paid ^to the King's 
highness, by the reeve of the manor, 5s. Id, per annum, 
aiid they desire the continuance of the King's favour to the 
ancient possessions of their incorporation. That was, 
certainly, to me one of the most fortunate events in the 
course of this case. I see here, first of all, that there is 
land in the possession of these persons time out.of mind, and 
in their corporate character. My learned friend puts this 
in evidence; he found it in the augmentation office^ or in 
some other public office among other pampers ^; he says it 
is an authentic document, shewing that we call ourselves 
by the name of burgesses, and had long been in possession, 
of these lands, time immemorial, and by right of our 
borough. If that is not decisive evidence, I do not know, 
what is : this.is a corporation, a bproiigh time out of mind, 
(my learned friend cannot reject this, time out of mind) 
by the name of mayor and burgesses. The object with 
which this was put in was in order that my learned friend 
might read the answer : the answer was from these gentle- 

. . . ■ . . . . I . 

* This document did not come out of the augmentation o£Bc0, but from the 
records of the corporation. It had been often asked for on the part of the peti- 
tioner, but could not be found t nor could it be seen till it was produced before- 
the committee. It, however, proved nothing more than that the borough of West 
Looe hiad held lands time out of niind, which, in the authority stated above, it is 
>aid anciently they might do. 
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men who knew iiothittg of the borough of West Lobe^ and 
who returned the answer to the inhabitants. 

Committee, — The answer was by the crown. 

Mr, Adam.-^iio v this petition is to the chancellor Und 
eouncUi of his Majesty's revenue, somewhere in Fleet 
Street; but the people of West Looe state that this land 
was anciently enjoyed : if it was anciently enjoyed in 1635^ 
it is not saj/ing too much diat it must have been enjoyed 
befi^re die charter of Elizabeth : the word ancient would 
hardly apply to any period subsequent to thaL 

Having said thus much, I believe I have disposed of all 
the points that Mr. Harrison threw out by way of antici- 
pation. 

Have I, or have I not, sir, a right to say that there was 
an incorporation in this borough previous to the charter of 
Elizdbeth ? My learned friend has no right, nor has any 
man a right to say to me, produce a charter to prove the 
corporate right; there are more incorporations by pre- 
scription than under charter <^; if I can shew you acts that 
could be rightly done by members of a corporation, you 
must infer omnia ritd acta. You are not to presume that 
pec^Ie do not act rightiy : if a man acts as a constable, and 
murder ensues fh>m his so acting as a constable, you are to 
presume he acted rightiy; and that he was a constable. 
If a man acts as a corporator^ until die contrary be shewn, 
you will infer he acted rightiy as acorporator • It is a cdm- 
mon eacpression to say that things must betaken to be do«e by 
autiiority,.not by wrong. I mention one case whidi arose 
out of the borough of Saltash. The question was, whether" 



* Perhaps, strtctljr speaking^ there shouU 1»e no'idcorporattons'by prescmptloii; 
for there seems. to be no ground for sayingy that any incopporations existed in tfiis> 
country before the time of Richard I., and the doctrine of corporations by prescrip- 
tion has a-stroug tendency to involve the rights of corporations in obscurity, as it 
holds out an inducement to get rid of the charter altogether. As long as the 
diiutef remains^ its words and provisions will give astanding record of its inten- 
tion : but if there may be a corporation by prescription, when die charter is 
lost or destroyed, us^ge mi^ give it what colour and complexion the interested 
views of any particular class of persons may require. The Charter of William III* 
to London, empowers that dty io prescribe to be a corporatioB ; although it does 
not appear to have ever before been expressly incorporated. 
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I man had taken the sacrament : it was presumed he had, opening to 
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till the contrary was shewn. ^ Agam, a question arose member. 



whether a clergyman had read the 39 articles, it was pre- — 
sumed he liad. Let us then see whether that presumption 
will not also arise in this case. I call upcm the committee 
to say that there has been a corporation prior to the 
charter of Elizabeth. I have only to give them an oppor- 
tunity of saying there was a charter, and I am quite sure 
they would be anxious to sustain it; they would be glad to 
maintain what has been hitherto ^ considered the law of 
this country ; and on which peoples' rights ^ are founded. 
How am 1 to make that out but by usage ? And here I 
beg to differ from my learned friend^ who says, that usage Usage. 
cannot be received as evidence in a ease of parliamentary 
election ' ; he admits it is very good evidence of private 
rights, but says that it is not so of public rights* I would 
admit to him that if he had shewn there was a right ex« 
isting previously to the one for which I contend, I could 
not by usage have taken it out of them. The question is^ 

' Because the law required it to be done ; so the common law right is taken by 
pfesumption on the same ground, until the contrary is shewn. 

ti There seems to be no ground for saying, that the corporate ri^t of election 
formed any part of our law before the time of the Stewarts ; and it appears to have 
been since only introduced by usurpation. 

^ It should always be recollected, that the rights contended for were to be ex» 
ercised solely for die benefit of the public, and could never be treated as rights 
belonging to the individual. 

* It was not contended, on the part of the petitioner, that usage could not be 
received in evidence ; its admissibility was not disputed, but only the nature of the 
usage, which ought to be given in evidence, and its weight according to cuxum- 
stance. It was contended, on the part of the petitioner, that the first presumption 
of law was in favour of the common law right, and that in order to supersede that 
n^, a custom to the contrary- must be proved, by such ait usage, so long, so con- 
stant, so undisputed, and so uninterrupted, as to make it reasooable evidence of a 
custom : that the weight of evidence of usage would depend upon a variety of cir* 
cums^ances, and that one thing to be considered in estimating the weight of it 
in parhamentary matters was, that though it was founded in wrong, it might era- 
tinue for a great length of years undisputed, which was a consideration subtracting 
much from its weight-t and latterly, that if the origin of any usage could be shewn, 
after the right of returning members had been exercised by any borough, such 
usage, however long continued, would be tisurpation and not usage : because such 
an usage cannot, any more than a charter or bye-law, alter a right of election once 
vested. This is a summary of the doctrine as to usage, upon which the petitioner's 
case was founded. 
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Opening for ^g^ there, or was there :not, a right previous to tliis 
member. charter in the inhabitants? I say there was not; he 
— — — - says there was; and we have no document that proves 
this point intelligibly or decidedly, either the one way or 
the other: if you shew what people did, and that is con- 
sistent with the character they assume, you will iii&r that 
they had that character. I say usage is '^ the very best 
evidence that can be afforded. If I want' to know what 
is the meaning of a particular expression, I shew what has 
been done under it: if I want to shew a modus, I shew 
the usage in the parish ; but if you establish a thing before 
hand, my usage cannot cut it up ; for it is not evidence to 
solve the difficulty whether there was a custom or not. 

In the first place, I should wish to know why usage is 
not a proper mode of shewing both what the practice of 
this borough was long ago, and the legality of that prac- 
tice. I will give you the authorities which are quite deci- 
sive upon this point, to shew, that usage is every thing in 
cases of this sort, unless my learned friend can say he has 
established hi$ right before hand. . The reason why usage 
is so important is this, that nobody who had a right would 
stand by and see a person take it from him ^; and so a 

^ Tins is certainly the principle upon trbich the doctrine of usiage is founded ; 
and if It were practically true ¥^cn applied to the elective franchise, usage would 
no doubt have great weight in questions upon that subject. But, when every day's 
experience, and the Journals of the house of commons, from the reign of Elizabeth 
to the present time, satisfy us that this is practically &lse, then usage ought not to 
have much weight. It is by no means denied that it' ought to have some weight ; 
and in some cases might be entitled to a great deal of consideration ; but that should 
be when it is either nearly consistent with, or analagous to, our common 
law ; when it falls in with the general principles of our constitution ; when it can 
be referred, by fair induction, to some l^al origin ; and when it ledds to no anoma- 
lous or unconstitutional result. It is entitled to no weight and no consideration w^hen 
it is inconsistent with oiir early iiistitntions and the common law ; when it is against 
the analogies and general principles of our constitution; where it can be traced to 
an illegal commencement ; when it is productive of practically injurious results i ' 
and under no circumstances is usage to avail where it is marked with usmv 
, pation and irregularity,' and where it has been disputed. Usage is good evi* - 
dence to bar the claims of individuals, beicause the law presumes they will 
watch their own rights, and that which is not resisted is assumed to be done 
either by right or consent. But with respect to the elective franchise, we 
know that noni-claim does pot infer right in those who possess, or wimt of right 
in those who do not claim; because the former have ordinary iy,botb power and meana . 
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man would not allow his estate to be diminbhed by any Openiog for 
riglit being exercised in derogation of his own ; if he did, member"^ 



it would be the strongest evidence against him. — 

Now Jet us see what has been stated by the first of our 
judges upon this subject ; I think you will find it is not 
only evidence^ but evidence of the last impoi-tance. Lord Ld, Coke. 
Coke states,.you may infer an act of parliament; if ne- 
cessary, charters also are inferred : and consequently 
corporations. From a usage of 300 years a charter 
was presumed, fixing a toll upon the pubh'c ^ certainly a 
strong instance of it : I refer to the case of the mayor of HuU v. 
Kingston-upon-HuU v. Homer, in Cowper's Reports, ^°"**'' 
102 ^ ; the question was, whether that toll was due. It was 



to support their usurpation, and the latter neither the one nor the other to resist it ; 
and> perhaps^ hot inclination to enter into a difficult and expensive litigation : we know, 
that noQoclaim does not, in this case, infer consent, because, by the Uw, no coOBent 
can bind this right. And the general principle laid down by Lord Mansfield in the 
case next cited, the Mayor of Hull v. Horner, is peculiarly applicable to this 
subject-matter of evidence. " All evidence is according to the suhject-mtUter to 
which it ia a§)piied.** 

^ The qualifications with which this case and Lord Mansfield's judgment in it 
are accompanied, should be carefully noted ; particularly that the repairs done to 
the port to a great amount was one fact in the case much relied upon to shew a 
consideration for the grant : secondly, that it was assumed throughout, that the 
right in that case might have had u legal commencement : thirdly, that the usa^e 
was to be taken with all its circumstances i fourthly, that the general doctrine as 
to the rights of parries, being bound by long possession, was applied only to cases 
of adverse possession, and where the rights bound were private rights : fifthly, 
that it was only evidence left to the jury ; and sixthly, that in that particular 
case the right contended for had been uniform, uninterrupted, undisputed ; and 
on one occasion, many years before, expressly recognised. This case, so qualified, 
will be found not to interfere in any degree with the doctrine of usage as applicable 
to this case, and as stated above. It should also be remembered, that in this case 
ihe question is not, whether the corporation should enjoy or exercise, or be ex- 
cluded from this right, cr rather duty ; but whether they shall have the power of 
excluding or preventing others from exercising witii them this public right or duty ; 
for the corporation, if they are inhabitants, (as by the charter of Elizabeth they are 
required to be), would have a right of voting imder the petitioner's statement ; but 
not as corporators. Again, in this case, the evidence adduced is not, as in the case 
cited, direct to the point ; there the actual fact of payment was used to prove the 
right to receive; here, the application of the evidence is thus: — the burgesses re- 
turned the members for this place before the charter of Elizabeth : burgess is a 
corporate term ; therefore, there was a corporation before the charter of Elizabeth, 
and the returns were by the corporators; and that is the usage which is to prove the 
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Opeoio^ for eobtended iShiat ilh^te was no chatter authorlzing^the taking 
member. of l!he toU^ ; for Although the charter gave a power to 
■ erect the port, it gave no toll. It was ans^er^d that an 
usage or dOO years was a sufficieht groun'idf tb pte^tne a 
grant of the duties in consideration of the tepairs^ whicn it 
was In proof the corporation had Constantly dbii^, from^fae 
year 1441 to the time of bringing the BcHotk r the learnt 
judge who tried it le^ it to th^ jury to i&y ^frether Utii 
iHe vfordk ^ portum dudum vocat Sayercreek jam Hull/* 
AiSi not Imply t^at the port s6 cdled wai^ kd etUting por{ 
before and at the time of the charter, 5 Ric It., r^thef 
than k creation ot the port; and also, n^hether they Wdcftci 
not consider ine usage from the year 144? I to the time iH 
t^e action brought, a sufficient ground to presume a grant ? 
That direction to the jury was objected to in the court of 
kibg^s bench. Lord Msinsfield says, <^ Length qftme^ used 
** merely hy way of evidence j may he left to the consideraiiori 
*' of the jury to be credited or not^ and to draw their in^ 

right of tfie corporation to return. Now, if the word burgess means the uihabitant 
of a borough, not incorporated, as well as incorporated, of which there seems no 
doubt, then the ambiguous meaning of this word takes away from the fact, even 
as so stated, all weight as evidence of usage, and it proves nothing. But when to this 
it may be added, that burgess, in its primary application, did not mean a corpdrator, 
and that it was only by the burgesses being incorporated that the term becdme 
indirectly applicable to corporators, then, indeed, there is not the slightest weight 
in this supposed evidence of usage. — Again, if upon investigation it shall be found, 
that the right, or duty, of returning burgesses to parliament never was a cor- 
porate right, then as burgesses may be both corporate and not corporate, and they 
return mem^ris under the general name of burgesses, they must be taken ndt 
to have done that act as corporators, but as burgestes ; in which case this evidence 
in against the right contended for by the sitting member. And when it is seen 
hereafter, that the inroUments and swearing in of the first resiants, freemen and 
free burgesses, were at the court leet, and not at corporate meetings, nor wex^ 
they admitted or sworn as corporators even after the charter of Elizabeth, thien 
an usage directly contrary to the right contended for is established. And, finally, 
when it is proved that the pretence of a corporate right, or admission, never was 
set up till 1678, long after the charter of £llzabeth ; that then, as a corporate act* 
it was done at an illegal meeting ; and that it was subslei^luentiy CdntStitied, not 
uninterruptedly, but at intervals only; that it was throughout diluted; and 
was accompanied with irregularities, and even spoliation of the recoix]^ of the 
borough ; then the additional fact Is also decisively made out, that the whole is 
usurpation. 
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^f fenemse one way «r tkfi Qt^sr* Agc9i^m3|ici TO.^m/fvur ^W«fc^ 

*fr aXANGBS ; he 8^;S *'^ That %h^1^ l^ ^p, 9^^^ qf \«nita- meipber. 



•f« tifaons thi^ biars an aQlA9/>, m¥?P ^ l^Wft^ ; Vfit thj^r^. is. a -=rr 
^ time whea a jucy m^y pr^u^ie a deb); ^c^ be di^sp^^ged) 
^ ^s where no intei^^sl appears. t9 Is^ay^ bf^e? pi^i^- ^F ^^^~ 
^ teen yoars. But if a wjtp^^s is prq^MjCf^tl \o^ K9\fi ^ 
f^ ooatrary^ as hy shei/oing, the ffar<fyi not ^q bf hf, q'^si- 
<f stances to pa^^ or a irecent ^kn^^le^gmj^n^ 9^ tbe debt, 
^^ libe jury must say the copti^ai?y. |f a fbuadat^qiji Cf^ he 
^ ktid that a record ox d^^ ^^is^edr and ^a^ ^ ^erv^firds 
^^ lost, it may be supplied b\y the 9ext best ^Y^^f^9^ t6 ^ 
*^ had; or if it cannot be she>yn tha); it ey^f existe^l, y^t 
^ ^joyment under a title which can oply hp \fy fepqrfl is 
** strong ei^idenc^ to be left tp. a j^ry \\is^i it dif} pnce ^ist. 
^^ I do ipiot know an instance in wh\c^ prppf inay ^o( he 
^^ supplied. In J^ord Purbeck'^ cfuie th^ liters p,^(ent Ld.Pur- 
*^ could not be found : there ww po prpqf pf t\\p record ^ ' ^**** 
^^ having been lost ; but he had ^X ip p^rUament ; bfid 
^< levied a fine of his hooioi:^ tp i^uog Cb#p|es }j[. ; ^jff^ I 
<< think, enjoyed it to the time of hj^ d^a()i. 4U 1^9 R^^i* 
^f faets yr^ce subsequent tp |he Reatipn ; y$^t the \{^visp of 
^* lords were pf opinio^ in favQur pf th? plaiin;» ^i\^ pi^* 
^^ sumed diat the )etters patent h«d .e59i^^<]- ^i^t the Bedi«r. 
«> case of Bedle v. pird, 12 Go. 5., dffter^jn.f^ W t*^"^ ^''^' 
ff Chanceltor Eilsmere, ipritb the e§siltf9n^ .qf t^e ju$|ges, 
^ upoq deliberation, is a case in pc^ilt, ^^d pf v^ery g;reat 
>« authority. The case states, that ifx 31 ^dwfird I- the 
^ KWig b^Bg seised pf the manf)r pf fLimbolton, tp ^fi^ich 
^f the advowson of Kimbolton we3 appendant, by Ij^ters 
A< patent granted the manor, with the appi^rtenan^je^^ to 
f^ H. de Bobun £)arl of Heceford, in itail g^e^ral. J^^um- 
^ pbrey de Bohun, the issue in .tail, in iO Edyifftrd III.. 
^^ granted die advowson to the pripr pf Stpndiy, a^d his 
^< successors: the questiop was, whether th^ P^p^ of 
>^ the aaopr, < cum pertinientiis/ pas^ thje a4v9w^QP,.and 
*^ it was adjudged ^^ 1^ could Dot. igeppQdlyy jybi^ther 
^ the gra^tby tenant in i^il was Jiot ypid ; jbl^t ^p9p this 
^ sec(md point it was resolved by LcPrd £lUniAr& fyod the 
<< principal judges, that, notwithajUinding the g^g^non 
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Opening finr <c ^j qqi p^gg by the grant of the King under the words 
member. ^ ^ Cam pertinentiis/ and so the issue in tail had nothing 
' ** in it at the time of this grant to the prior; yet it shdl 

*' now be intended, in respect of the ancient and continual 
^< possession, that there was a lawful grant of the King to 
<* the said Humphrey, so that he might lawfully grant to 
'< the said priory. For all shall be presumed to have been 
solemnly done, rather than that ancient grants should 
be called in question, which were necessary to the per^ 
** fectioh of the thing, though the grant cannot now be 
'^ shewn ;'' and they then introduced this most important 
remark, ^^And it was matter of ol)servation in that case, 
'^ that ancient possession would injure instead of strength- 
'^ ening a title ; if, after a succession of ages and the decease 
** of parties, objections should prevail, which might have 
been answered in the life^time of the parties^ and if well 
founded, would, most probably, have been sooner made." 
Lord Mansfield states another case which had occurred 
between the King and Mr. Brown of Snelbrook : ^* It was 
'* before the late nullum tempus bill. The evidence in 
*' support of the title was a possession and enjoyment of 
*^ 100 years; and I held that though such possessioa and 
^^ enjoyment could not conclude as a positive bar, because 
'^ there was no statute of limitation against the crown^ yet 
'< it might operate as evidence against the crown of right 
'^ in the defendant, if the claim cotdd have a legal com- 
*^ mencement, though such commencement could not be 
** shewn. In questions of this kind possession goes a great 
" way; but there is no positive rule which says, that 150 
" years possession, or any other length of time within 
'^ memory, is a sufficient ground to presume a charter. 
<^ In the case of a supposed bye-law, usage is allowed to 
** support it, without any proof of the existence of such a 
** bye-law, or of the loss of it ; but the principle is a right 
*' one ; namely, in favour of rights, of which parties have 
^^ long been m the peaceable and quiet possession ; and I 
** have myself taken it to be established, in point of law, 
*^ that though the record be not produced, nor any proof 
^* adduced of its being lost, yet, under circumstances, it 
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" may be left to the consideration of a jury, or of a court Op«°w8 fof 
** of equity, if the case conies properly before them, member. 
^* whether there is not a sufficient ground to presume a — — — 
charter ; theijefore in the present case, taking it for 
granted that such charter would have given the plaintiff' 
*^ a title, 1 think it was properly left to the jury.'* Very 
speedily afterwards the very same question came on again 
npon the statute of limitations, in the case of Eldridge v. Eldridge ▼• 
Knott, Cowp. 214?. ™ In the Mayor of Hull v. Horner, 
th^ usage was proved to support a right; in this case the 
•question was, whether the being out of possession was to 

™ ThU citso, when properly considered, is still less opposed to the doctrine of 
usage, as contended for on the part of the {petitioner Indeed, it strongly sup- 
ports that doctrine. There, the length of time.during which the quic-rent had not 
been claimed, was held not to be sufficient evidence that the right to it was gone,, 
because the sum was so small, that it wis reasonable tu think that it might not have 
been insisted upon ; and the period and reason of its discontinuing was in some 
degree shewn. It should first be observed, that in that instance the evidence was held 
not to be sufficient. Then apply that case to the present ; particularly with the dis- 
tinction taken by Mr. Justice Aston, •* That a presumption from mere length of 
* < time, which is to support a right, is very different from a presumption to defeat 
** a right.*' Here, the corporation say, the right of voting is exclusively in us, 
anil the inhabitants are excluded. The law says, the inhabitants should of com- 
mon right vote ; tiie corporation, therefore, set up their exclusive right to defeat 
the right of the inhabitants, and their evidence will come within the distinction 
taken above. Thien, how do they pro\'e their right: taking it, that their evidence 
really amounts to what they say it does, it only, shews that they exercised the 
right, but it does not negative that of the inhabitants. In Eldridge v. Knott, the 
quit-rent had been demanded and refused ; and the non-payment was a denial of 
the right; which, long continued, might negative it altogether; because that which 
phe party withholds the other loses : but how dpes it negative the right of A. to 
do an act;, to shew that-B. has done it, where both were entitled to do it. Again, as 
to the smallness of the claim ; originally the right of voting was a burden ; by law 
it cannot be made a source Of profit ; and as to honour or influence, some may 
pme, and some despise it ; at aU events, practically speaking, the expence of en- 
forcing it is known; and under all those circumstances it is in this case also ^'reoson- 
*' able to think that it might not be insisted upon" So, also, the period, mode^ and 
ground, at, by, and upon which the right of the inhabitants was dispossessed, and 
non-resident corporators introduced, is clearly shewn. And, above all, it should be 
remembered, that even if it be a corporate right, the charter of Elizabeth incorm 
porates the inhabitantSf and there is no mode specified by the charter of making 
burgesses ; consequently, inhabiting alone makes an inhabitant one of the cor- 
poration, and then the rights coincide and are identical. Nothing can separate 
them but'the election of noib-resident burgesses, and that is a manifest usurpation 
in direct opposition to the charter. 
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OpMig for ihoHhh the right; the court skid, No. Lotd Mansfield 
neiXr.' M^t, *^ There arbmaoy oases not within the statute -where, 
I « from a prhiciple of quieting possession, the coiirt has 

*^ th6ughtibat a jury should presume uny thing to support 
'* li 'length of possession. Lord Coke uiys sdm^fwhere, 
** tUftt afa act of jMurliaintot may be presunied ; and of late 
^ it has 'been held that even in the calBe of the 6rown» 
<< which is' not bound fay the statolie 6f limitation, a* grant 
^* may be>p^estimM from greilt lehgth <5f 'possession, 'ft 
** 'was so ddlie in the case of the <]!drporation of Hull v. 
** Homer, not that in such cases ''(I beg the attention of 
the committee to this) *^ not that in such cases the court 
'< really thinks a grant has been made, because it is not 
<< 'prohible a grant should have existed without its being 
<' upon recbrd ; but they presume the fact for the purpose, 
** and from a principle of quieting the possession.'' If it 
be so, if I am entitled to say that usage is sufficient to 
infer a graiit of a charter, ami nbt entitled to. say that 
usage is sufficient to infer a right in these persons to 
vote as they always have voted ? They do not cut down 
nxy presumption from this evidence by any act ; they 
'do h6t ^sfaew any right Or tide, they have nothing ^ in 
point of exercise to state against it : they do not call a 
witness to say that inhabitants have voted " ; they do not 
^^ that at a coillee^ced election it was dainied " : they leave 
it alliipon the common law right. Will you upon such a 
theory as this find against this usage ? 
KencW's I^f me here dismiss the petition of Thomas Kendal ; this 

'petition d{)erates for me ; if it is not used to shew a dftito 
of right in the inhabitants, it is of no avail whatever. 
Mr. Kendal states, that be was returned by the inhahUants; 
^i>^t'aecuracy ' Was not Aeeess&ry for Mr.'Kendal. I do not 
'Sndili&t the right of election wIeis in question. ' He' says, I 

a f 

" £very' person wTio voted would prima facie be assumed to be an inhabitant till 
the'contrary was 'shewn, and there was no proof 'that any who votfed were non- 
I'eiBidents ; consequently, even the usage the sitting'memHergave'in evidence" was 
fit a right' exercised by the inhabitants. There was ho' ffirect evidence at all to 
shew 'that they voted aft"cbrp6rators cbiitradis'tihguished from inhabitants. 

*' If irwaslbeveir claimed, it waiT never refused; and' then the evidence is not even 
flo straig M it was inEIdridg« ▼. Knott, where, nevertheless, it wsslield insufficiem. 
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|ija,ye been ioiproperly excluded ; it wouj^ hfive been Openmg for 
no .difficult mfUter fpr him i\p l^ave ^{^royed it jf ^ faafl fi member. 
.priority, of votes; and he would have.b^ep,adini^J;ed to the — 
seat. But is it not a little extraordinary that the petition 
was j)ot immediately followed up ? I have alwayjs unfler- 
^tood th^t a claim, pf right made ai)d. abandoned, js tt^e 
strongest ad^ii^^iqn against J:he right It ,i3 ^n^pprtant .to 
me in aqptl^er view, |t shews there was a contested elect^op 
ip, 1673;, and I shall shew, th^t |i^« Kendal was npt.alittle 
al^rt uppp his rights. They flp fiot state.^egroif^; but 
itsbje^s there were tbr^ r/^tjirns^ .l^hidi he qi^e^^p^ed by 
peti|:^pn to parliament. ,1 .ha^ve i^hewn th^t there, ^i^ also 
a contest, in ,1765« 

4p jtl^e 17th pepfi*iy t^eire wei;e jip.fejBF^r th^ tljrjpe 
cpifjested. elect,ipns. 

'Then ^I submit Jp ypu^^^t /all J ^m c^JLed uppn tp dp^ 
^jtp. shew. you fair and ri^a^i|a]}|e grpp^s from wh^qe 
you can infer there was a .cprporftipn preyiops .|p thp 
ch^fl^er of.Eli^bethP; and if J sh^w you ap msage ,wjhich 
you cannot.^3f:p^in but, by. ^ojrer|*ing^ a. corporation, ypu.iyiU 
jjp,it*i— :I say, according. to the Wypu n\ust dqj%; y(e,yriil 
. ^f^ what the. jjisage is. It will i?,pt ^ i^^cesfjaiy ifpr me tp 
^fJ^qw injim^pri^il ;Usage \ pf cpurse ; bi^t^as, ^r . b^, ^SiAQy 
.iQempry, can be carri^. 

,J^,,piunket. — Po ypu npt think the recita^pf thq^^f^i^)^ 
is very strong in your favour ? 

Mr. Adam. — I do, sir. 

Mr. Plunk^L'-rlt states that the . inhabitants have jpsed 

P Even if this fact had been admitted, it would prove nothing ; it would oiily 
shew, that the burgesses, who made the return before the charter of Eli^betb, 
mig^t h^ve been corporators; it does not shew that they were so, or that they re- 
turned the members as corporators. 

4 This is, in effect, arguing in a circle. There were returns before.the charter 
of Elizabeth ; the question is were they corporate acts or not ; they were jnetnnit 
made by borgesses, which imports there was a corporation ; and if there was 
a corporation, then those bui^esses returned as corporators. 

' It is necessary to prove an immemorial usage; but the means of proving that fact 
is another question : evidence as far back as memory can reach may be auffidedt 
to prove a custom ; but that may depend upon circumstances. Slill a ciistom 
must be proved somehow or another. 
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Opening for ^nj cxercUed certain rishu and Franchises, aod di*ers 
ibt Bltini , ,..,., ,, , . . 

mcaber. Other cnstoms and junsdictions, as well by presc/tptum, 

- &c- ; how could they have enjoyed these things by pre- 

scription if they were not incorporated?* 

Mr. Adam.— V pan this subject I would say this — 
You have here a grant to the mayor and bur^^esses ' to 
chuse two parliamentary burgesses, as they have been 
accustomed to do heretofore. Are you to presume upon 
the back of the Queen's charter no usage ? After supposing 
they took the right of election as used before, is it not lair 
and reasonable to presume an usage corresponding with it r 

I will not trouble you any longer upon that point. I 
will only state generally, that there must have been a cor- 
poration. You will find, from the highest authority I know 
upon that subject, that no right of the kind before alluded 
to can be granted but to a corporation. I am citing what 
I know my learned friend will not object to, the authority 
AJib7 r. of Lord Holt, in Ashby v. White. 

Mr. Harrison. — There is more bad law in Asbby v. 
White, that in any other case upon the subject." 

Mr. Adam. — It has been always considered very good 
law : and I should like to see the man that would say that 
Lord Holt's law was bad. I shall be very happy to hear 
my learned friend prove it. Atler discussing what the 
right of election is, he states, first of all, it was annexed to 

■ But MB per Lord Ellenboroush, C. J. i.i Rex v. Ecclesfield, I Bar. & AM. 
_p. ■>*». The proposiiion is nnt general, that inhabirints cannot prescribe 

Tor «ny ihLng; there »re ceniinly aome ihings for which it has been decided, 
th«l, technically epeakini, thty cannot, But besides, thai this is not a 
g»neral proposition of law, i; may he asked, if there really were an incorpo- 
' riiion before the charter of Eliiabeih, and the term prescription was used in order 
(o ihew th>t incorpoiation, would not the fbrtner incorporation have been indicated 
by some stronger eipres^oii,or some provision In ^ome othet part of the charter ! 
Ii it not straining the language of the charter too much to infet a jirevious incor- 
porition from Ihjs one single eipressloo, in order lo take the right from the 
hands of a body, of who^e power and 
B at all J but, on the contrary, strong evi- 

' Whicii ^rgeiKs, by the charter, vere the inhabilaaii ; in vhkh case, there is no 
question he I Veen the parlies, because that is alt fornbich the petitioner coBtended. 

■ See Mr. Harrison's sjieecb, post. 






ELECTION CASE. 137 

"burgage land*; and then he says, when this right of elec- Ope>>jn8 *« 
tion is gi'anted in time of memoiy, it is a franchise that member, 
can be granted only to corporations. ^^ This may be bad — — 
law, but there it is. The committee recollect what the 
consequences of that case were. An action was brought 
against the bailiffs, and it produced a dissolution of par- 
liament ; or at least a quarrel between the house of lords 
and house of (iommons. Lord Holt says, *' The first sort 
^' have a right of chusing burgesses as a real right ; but 
** here in this last case it is a personal right, and not a real 
** one, and is exercised in such manner as the charter^ or 
custom prescribes, and the inheritance of this right, or 
the right of election itself, is in the whole body politic; 
^< but the exercise and enjoyment of this right is in the 
** particular members, and when this right of election is 
*^ granted within time of memory, it is a franchise that 
** can be given only to the corporation, as is resolved by 
'^ all the judges against my Lord Hobart, in the case of 
** Dungannon." So that all the judges are wrong as well 
as Lord Holt. ** That if the King grant to the inhabitants 
^* of Islington to be a free borough, and the burgesses of 
*^ the said town may elect two burgesses to serve in par- 
*' liament, that such a grant of such privilege to burgesses 
'* not incorporated, is void, for the inhabitants have not 
*« capacity to take such inheritance * ;" so much for the 
law. 

I will now very shortly state to the committee what it is 
I am going to prove. I have to produce various returns to 
shew that the election was made by the principal bur- 

* It would not be very difiicult to disprove this. 

y Lord Holt states no authority for this. In fact, it is now generally allowed, 
that all boroughs had fint the right of sending members to parliament within time 
of memory. Many of them never were incorporated ; and almost the whole, 
with very few exceptions, returned members to parliament before they were 
incorporated. 

- * It would, on genei^l principles, seem highly unconstitutional that oat branch 
of the legislature should have the power of directing ho^r another branch of the 
legislature should be elected. 

* Surely there must have been some mistake in this; for it is not a heritable 
rights but a duty for the public, as was justly and constitutionally declared in the 
Milboum Port case; see Jour^ May ist, 1628. 
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Qpepi«K.fiir ge^^es^aRd/tfewAi'd'': you will ^«e,|bepYiiicipal burge^§esaj|;^ 
mei^. pon^oDs .crei^ted or CQnfivmed bj tbe chi^rter : con Aoy bo^y 



— — — spy tbiit 9uo|i -a r^urn j^ .pqt fi fsprpornte Te(ui:n. It .4e!r 
«^bo(i j^wp .ck4S98 <Qf ;per«opa, >wfaich ipy L^rne^ {friend 
ippys ^0Vfir ,ea4i|^4- /I will shew you maoy instances }b 
svbich tbiEQr.Are^d^sciribedifKfs^Jderin^ "^ and bu^ge^sies, ^d 
Oipital aud fft^buiigess^. VUmn ^I .will i^bewr, by r^fereQQp 
t^ ;the ^rporaticHi boolbs, t^at ^he per^oi^ m^ing tbpse 
f^^tiuirnii.weiie. capital burges^s^/ I wiU sbew ypu^ ip $oine 
in9tafi€e% ttae .veiy PWUb »pi»^*ed tp ,thp ^^^^m tos , the 
name pf ,a 'ii^pital bufgi^ssi; ,^ cqpital Auncge^s ^must J^e an 
'inh€^bitan(ft\i^tthiBff do,ns^.t|Vp<e as «u<?h ^; .^ey ^exe %l\exe 
as /AQpi^l b^r^^ses ; ,if .tbey ,bad vpt<^ s^ int^ibitants, .it 
4irQuld;ba¥e»^pp9ared.> J-sballpTove tj|)e)gr«;^ta3t,n^|][^ber 
i^f rItbeiQf «npt the wb<de,;.^bt 'Put ,of nii^e^.jli^fPift pf 
iSjeyeo, .a^-j^ipu. ,1 ^ballbe.qaijte ab^e tp.^b«?^«rtw^^ 
perppDs .wbo.Toted bdd , t;bat . corporate cbar^JCter. After 
that tiiOie (I shall shew they, held . cjpipprate oiB^ces. I havje 
ifudptber thing si^bi^h will „sbf|w that jiiis w%s,a coi^ca- 
Quo war- * ijpn byiPresqC)ip1^pn ; jtbat ip tbety^ar 176d tb^e;W^ a quo 
nnco,i768. ^,^arraatabipiiigbt,«gai,Qst Mr.3uUeri qu^^tip^g bjs r/gbt 

^ The principal burgesses are, b^ the charter of Elizabeth, required to be 
previously, as a necessary qualification, burgesses inhabiting within the tetvn ; 
consequently, they may have voted in that capacity, althoi^h they described 
th^XMH^Wes as .capital,. burgess^; .and,. if ^ey, iQ|{ht,)^ve ,^ vp|^, the, mere 
fact of their having voted proves nothing. 

* It is quite clear that the steward had no right to vote, unless he was an inha- 
bitant; which proves-that he rather voted in that character than as a corporator. 
. ^fTbe nidenven^^unlfissitbey ifere tbeiincitnt al<)enMn oC the^cQi^iQpq.l^, 
a/id^ot co^^ton, w^re clearly qsurpation? ; as there is nothing in (he cbaner 
of Elizabeth, or in any former charter, nor in any of the records of the borough , 
to justify such an appointment. 

*t.It proves AQtbiag to shew that t^ey were capital burges^s ; unless it is, also 
. shewn, that they were not iobabiunts jand that would be in opposition to the charter. 

' The reader should observe, hereafter, whether there is. any fact in the evi- 
•dence which supports this position. 

V As the right of the inhabitants to vote is the common law right, it would be 
. verynatural for them not. to be described as tiucb \. because it would be pre- 
•..fiumed:— but if they voted as corporators, it is probable . they vould have been 
so described ; because it would be against the common law right :--rand. there are 
wetyiew instances, in w)iicK the.term '<inhabiunt" is intnoducedJn returns, at- 
thoiigh there are many boroughs In which the elections have always been by. the 
inhabitants. 



ELfid'ION CASE. Vf9 

tote nmyor: it twas aiteged, hi'UiepIda>to«bflt>idfdnmtk>ii» OH"itH;'^ 
thi^ the boroogb of Weet ItOoe'^HB a toifporaidon by pi*e- membAr!^ 
sdription; th^ ^Klng teik^ insiie ttptni wbetf^r >it Was sb «-— — -^ 
or not^, and the jury declare it was; and judgment was >so 
tole#ed ap. How'can iniy>frieml 'say, liftefr this, that it Was 
ntit 'a corpoi^ation by prescripticm ? Oih >it be 'said thilt 
theNch^ter of £liieaelbeth wtts tlieonly^hdyt^ of inooypora- 
tiwi? I will put in this jukj^entiin q«M) iwanrmito, and 
see if my learned friend can answer it. If ?I 'faaW'^lisN 
tsed 2^ouithat the tocts since ^tfae cfadrter ha^e ail been<Bone 
in their corporate eharaeter, <I ^yjbti must akoiinferidiRl 
thofife'before the «hartfilr'W«re> done in tbe'sameclmmeter.' 
Here is the finding of the jury^ tfnd^a jodgment^as to<the 
ftet. I will not>ifoy the>Iio«Beiof comfenoiis atiei bound 
byit ; but )there ean be no ddubt thts.must'be 'ciNilideMU 
a borough by prescription.'' 

Evidence Jar the sitting member. 

Mr, John Bailey ^ principal cleidc at^the record office in Evidence for 
the Tower, j produced a return - to^pariianient in .^be<^th **»« sjjtwe 
of. Elizabeth, between the sheriff on the.one.paiit^ Mand the _ 



jn^yor of tbe.boro^h of Poi^i])igbaQi,> alias W4»3t Loq^ Return, 
'Ondf the but^gesses jo{ the said borough .on .Xher^ther part}; ®9^''* 
witnesBeth that ibe said mayor and bufgeases, of jthw 
assent and common consent, elected —^ and CQOcludfd 
<^ To these presents the .parties .aforesaid Jbiave altemat^y 
"pput their seals, " 

The samewiCness also, produced ranother return ofrljie Ditto. 
same dat^^ .to wiiicha-seal had been evidently ||qpended. 

^.Bu( every body is aware that this is a common issue taken; and is usually 
not a material one : and, in that particular case, it was quite clear it had nothing 
to do with the merits of the case. 

' 'This is surely an unsatisfactory mode of reasoning. Upon a question iebetfier 
the corporators or inhabitants have the fight or power to do a particular act, it is 
proved thai a pftrsDir ^h<f was-bothitlid^e act ? how doeg'i3iati shew^ wkiidut more, 
'in^'«4iich'iehahicter lie did it ? ^'But h is ussomed 'that hefdid^it in a corporate (dia. 
racter: and then it is add^d;'if these acts were ^ done In a-<!orporate duffMier, 
ifter'aie charter 'of Efizabfeth, which in e^pris* Wdrd8^Mti«W2)ora*c« the iidia- 
bitants, you are also to infer that what waidond before that charter of incorpoo 
rfttion Was idso a cbrpdhite act. This certaHily dbesnot appear qtiite trtirindng. 

• * There is no ddtibt if was a fmfoUgk b^ prescription i the ^u^stfOn> is^ Waif it 
4lfl0 a corporeUion by prescription ? 
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Siridenotibr He also produced another return of the 29th of Sep- 
meinber. tember, the 4Sd of Elizabeth, which concludetl ^'^ The 
■ '* mayor and burgesses have put their common seal/' * There 

*^^^' • are no signatures* 

Return, ^^ *'^ produced the return of the 6th of March, 1st of 

1st James. James, which concluded '* To these present indentures 

** interchangeably they have put their seals.*' There were 

the evident marks of a seal, and was signed by the mayor 

and burgesses. 
Return, The- same witness also produced a return of the 3d of 

a imet. jijjQgg^ which concluded " In witness whereof, to one part 

** of this indenture the mayor and burgesses aforesaid have 

^< put their common seal." 
Return, And also produced a return of the 17th of December, 

18th James, ^y^^ ^^^ ^f King James, 1620: it was signed by eight 

persons: and was under their seals, not the common 
seal. 

There is a return for each member ; one is under the 
common sealy and the other not. 

Corporation The Corporation books of the year 1618, and of the year 
16^2, were produced; and it appeared that all the names 
to the return of 18th James I.,^ with the exception of one 
John Francis, were to be found in the corporation books of 
1618, and all of them in the book of 1620, under the title 
of mayor and capital burgesses.^ [It was then agreed be- 
tween the counsel on both sides, that the entries in the 
corporation books and the returns should be compared out 
of the committee by the agents on both sides.] 

Judgment in Mr. Charles Francis Robinson, from the crown office. 

Quo Waiw ^ 



ranto. 



* This was after the charter, when it is quite clear that the borough hjtd 9 
seal ; and the same observation may be made as to the other returns, which 
have also common seals attached to them. 

■» There appears no ground for saying that the nuu/or and capital burgesses had 
the right of election : — taken, therefore, by the letter, it proves too much : — taken 
according to the fact, that they were also common burgesses and inhabitants, as 
required by the charter, then it proves nothing for the sitting member ; but 
rather proves for the petitioner. And it was very reasonable to suppose, . that 
although tluy were inhabitants, and therefore common burgesses, still they 
might use the appellation of capital burgesses as a distinction ; and they^w^uld be 
the most likely persons to sign the return. 
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produced a judgment in quo warranto against James BuUer, Evidencefor 
of Hilary term, 3d George III., 1762-3, Roll 5. '^l^^^^ 

Cornwall. — An entry of an appearance and special plea of —...^ 
James BuIIer of King's Nympton, in the county of information. 
Devon, esquire, to an information in the nature of a quo 
warranto exhibited against him by James Burrow, esquire^ 
coroner and attorney of our lord the King, in the court 
of our said lord the King, before the King himself, tp 
shew by what authority he claimeth to be mayor of the 
borough of Portbyham otherwise West Lope, in the 
county of Cornwall; whereof he is impeached. 
And the said James BuUer saith, that the borough of Portr pigg. 
pigham, otherwise West Looe, is, and from time immemo- 
rial hath been, an ancient town and borough, and that the 
burgesses thereof, at the time of the granting of the letters 
patent herein-after mentioned, were, and from time whereof 
the memory of man is not to the contrary, have been and 
now are a body politic and corporate in deed, fact, and 
name. 

And the coroner and attorney of our said lord the Replication. 
King, for our said lord the King, saith, that the bur- 
gesses of the borough of Portbihan otherwise West Looe, 
at the time of the granting the letters patent in the plea 
mentioned, were not, nor from time whereof the memory 
of man is not to the contrary, have been a body politic 
and corporate in deed, fact, and name, in manner and form 
as the said James Buller hath, by his said plea, above 
alleged ; and this the said coroner and attorney of our said 
lord the King, for our said lord the King, prayeth may 
be inquired of by the country. And the said James Buller issue. 
doth the like. 

And as to the said issue between our said lord the Verdict. 
King and the said James Buller, within also joined, the 
jurors aforesaid, upon the said oath, further say, that the 
burgesses of the borough of Portbihan, otherwise West 
Looe, at the time of the granting of the letters patent in 
the within plea mentioned were, and from time whereof the 
memory of man is not to the contrary, have been a body 
politic and corporate in deed, fact, and name, in manner 
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Retu^^ 
18 ias. I. 
1690. 



Ditto. 



Retuni, 
31 Jas.I. 
1633. 

Return, 
1 Car. I. 
1636. 



Return. 



ani fbrBV as he the Mid James Bulter hatk by his said^ptea 
within allied. 

The following relurns were ako read in evidence: 

A return by the mayor and burgesses^ sealed with the 
common seal, signed by Waher Babbage, mayor, Waker 
FitzwfUiam, Peter Deraisk, John Garratt, Walter Bolt, 
John Sewry, four of them appearing by the corporation 
book» to be capital burgesses. ^ 

Another retm'n, of the same date, signed by John 
Oarratt, mayor, and Walter Lillack, a capital bnrgess. 

Between the mayor and burgesses^ signed by the mayor 
only, under the common seal. 

Between the mayor and burgesses^ under the common 
seal, signed by the mayor only. 

Another, of the Md of April in the same year, being a 
return of Edward Thomas to be one of the burgesses to 
parliament, signed by Walter White, mayor, and under 
the common seal. The indenture being between the 
sheriff of the county on the one part, and Walter White^ 
the mayor of the borough of Portbihan, otherwise West 
Looe, and the burgesses of the same borough, on the other 
part, witnessing that the aforesaid mayor and burgesses, 
out of their unanimous consent, have elected, named^ and 
constituted John Woolstenholme to be one of the bur- 
gesses of the aforesaid borough in parliament, to which the 
aforesaid mayor and burgesses have placed their common 
seal, signed Stephen Gerry, John Grant, and John Giles, 
5ohn Greaves, Robert Earl, and Walter White, mayor> 
William Chandler, and Ambrose White, all of whom 
appear by the books to have been capital burgesses,^ 

2Sd of January the same year, a return of John Ruddell, 
made by the mayor and burgesses under the common seal ; 
the parties are the mayor and free burgesses. Stephen 
<3erry, mayor, of the one part, and theyr^^ burgesses of the 
other part ; witnesseth, that the mayor and burgesses^, of 
their own unanimous consent and assent, have elected John 



" See before, note •". 
^9 6h€tV8 lniy^es$es &nd ^e burgesses synonymous. 



• See before^ note ■*, 
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liiidddl to be the metxiber ; Ae Osieriff pnu Ms Be^ and B«idMe*fev 
tfr^ retiira » sigbfid by Sc^i^n Gteny^ mayoi', endttrsed cs member. 
the outside; sealed by Stephen Gerry the mayof,. allid the — — ^— 
Jf-'S^ btirgeis^i m th^ pre^bc^ of John Moor uaA Peter 
Hendrfee'. 

Anotfi^ return by the Maydr and butgase^^ wlMr^y Return, 
^ey returii George Potter, to Which th« mayor dfid ter-* 1640^' ' 
gnoses pxit their s^l $ st^ed by the mayor aad tetn olhef 
piersObs^ of which Garfatt Epps^ Ff ancis^ Eari, tOiA Pop-: 
haihy by the corpbrafioti bo6kil appease to ba<(re be<6n capitul 
btif-gesses "^ in 1641 1 but Tutnoiir asid Hall Ad nM appi-ar 
to have been capital burgesd^^. 

Another tetum signed by the mayor aiid ku^ges»esy tad R-etun^ 
nhder se^al, but the seill so mtitUated that k WM imlpoasibte i64i. * 
to discovef Whethel* it was the comitidn seal or not. 

A return between the sheriff on the one paitf and th« Return, 
iriayor and burgesses of the boi^oilgh of thfe other ps^t; 1^4^' 
witnessing, that the mayor and burgesses have made a 
return linder their ebmmofi deal^ and signed t^ the itiayor 
atid eight petisohs, all appearing by the books to be capital 
hufgesses. '' 

In the tiitie 6f the usttrpation th^e id a retunk between Return, 

t% Car II 

James Rayj the high sheriff of the county^ and Thomas 1654.' 
Fi^iicis, mayor of the bofot^ Of Po>rtpigham> Robert 
Francis^ Anthony Grub, George £pps» Thomas It'ranci^ 
Thomas Boulden, Kobett Hall> Nidiolas Popham, capitdi 
bm-j^esrses, iknd William Athbrose and J^hn Hoiddns, 
capital burgesses ^East Lode^ on the othef part) by eon*- 
sent of the nmteb^r of forty*two Ji*ee burgesses ^habkM^ 
of (the hame of the place is obliterated) % signed by Has^ 
kins and Ambrose, by themselves and by Earl, Popham, 
Epps, and Boden. 

In the time of Richard Cromwell there is a retum Return, 
between the sheriff and the mayor and Jfree burgesses; wit- \l^"' 
nessing, that the mayor and burgesses have elected William 
Whitelock and Doctor White to be burgesses of par- 
liament. In witness thereof the mayor and burgesses have 

q See before, note ■. • * See befovt, note ■. 
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EvUeocefor 
tbe sittiog 
membert 



Return, 

liCar.IL 

1660. 



Return, 
1 a Car. II. 
1661. 



Return* 



Return, 
31 Car. II. 
1678. 



Return. 



therainto put their seftl, tbe day and year above said, 
signed by Orub the mayor, five capital burgesses, aod ten 
free burgesses. 

A return between tbe sherifFon the one part, and the 
mayor, aldermen^ and burgesses on the other part, stating 
that they do elect, nominate, uid chuse John Buller, pur 
recorder, and John Kendall, to be burgesses in parliament. 
In witness whereof, we, tbe mayor, aldermen, and burgesses, 
have fixed our hands and common seal of the borough, 
signed by eleven persons . and the mayor ; six of them 
appearing by the books to be capital burgesses, and five 
of them appearing to hejreemen. 

4th of April, between Edgecumbe, high sheriff, of the 
one part, and the mayor and burgesses of the other part ; 
witnessing, that they have chosen a burgess to parliament, 
under their common seal ; signed by the mayor and three 
burgesses, all of whom appear to have then been capital 
burgesses. 

16th of June same year, between the mayor and bur- 
gesses of West Looe ; witnessing, that the mayor and bur-r 
gesses, of their own unanimous assent and consent, have 
Qhosen Sir H. Vernon of the city of London, and John 
Nicholas, to be members of parliament j attested by the 
mayor and burgesses, who have placed the seal of the said 
borough, signed by Thomas Francis, mayor, and five per- 
sons, describing themselves as capital burgesses.^ 

13th February — Between the sheriff' of the one part, 
and John Trelawney, mayor of the borough, and the 
capital"^ 9xAfree burgesses of the borough, on the other 
part ; witnessing, that the aforesaid mayor and burgesses, 
of their common assent and consent, have chosen certain 
persons to be members, under their common seal ; signed 
by five names, all capital burgesses. 

Another indenture of the same date, between Cooke, 



* There is uo other trace of the creation or existence of any aldermen in this 
borough. No such officers are mentioned in the charters, nor in any bye-laws^ 
nor in any of the books of the borough. 

* See before, note ". 

' Tbe gradual usurpation of the corporate body is visible here. 
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sherifF, and Tomlinson^ stexardy the mayor not being a Evidence for 
party to the return, he being the person elected ; Witnessing, rneraben^ 

that the aforesaid steward and burgesses have chosen John > 

Trelawney, esquire, mayor of the borough, to be their 
member, to which the steward^ capital and Jree burgesses, 
have placed their common seal ; signed by Edward Tom- 
linson, steward, and five other persons, all of whom are 
capital burgesses. 

Another indenture of the 30th of August, between the Retum, 
sheriff on the one part, and the mayor and burgesses of ^iCar.Hr 
the borough of West Looe on the other part, witnessing 
that the mayor and burgesses have chosen two burgesses, 
to which the mayor and burgesses placed their common 
seal, signed by the mayor and Jifty persons, all of whom 
appear, by reference to the corporation books, to have 
been either capital or Jree burgesses, four out of the number 
being capital burgesses. 

19th February. — Another return between the sheriff on Return, 
the one part, and the mayor and burgesses on the other \l^^' ^^' 
part ; witnessing that they had elected a person, to which 
the mayor and burgesses had placed their common seal, 
signed by Jijty-three persons, all of whom are identified as 
capital or free burgesses, five of the number being capital 
burgesses. 

Another return between the sheriff on the one part, and Return, 
the mayor, aldermen *, and free burgesses of the other part ; {AT^ "* 
witnessing, that the aforesaid alderman and mayor, and free 
burgesses, have elected Sir H. Trewlawney and another to 
be their members, to which they had placed their common 
seal of the borough ; signed by the mayor only. 

Another return, of the 1 1th of January, to the conven- Return, 
tional parliament, was in this form : 

** These are to certify his highness the Prince of Orange, 
" that we, the mayor and burgesses of the borough, iti virtue 
*^ of his highnesses letter or precept, of our free and unani- 
'^ mous assent and consent, have chosen," &c. In witness 

» See before, note •. 
L 
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Evidence foe whereof We the mayor aud burges^s, being in die Guildhall 
mmber!^ assembled^ have signed our names, and fixed the common 
■ seal of our borough ; signed by twenty-eight persons ; of 

those, five are capital burgesses, and the remainder free 

burgesses. 
Return, Another return, of the 24th of February, between the 

il^!"i^9. ^J*®^^ ^ ^^® ^^^' P**"^ ^^ ^^^ mayor and burgesses of 
the borough of the other part ; witnessing, that the tnayor 
and burgesses have ap{>ointed certain persons, &c,, in tes- 
timony of which the mayor and burgesses have placed 
their common seal ; signed by ^y^-one persons, five of 
whom appeared to be capital burgesses, and the re^ 
freemen. 
Return, A retum between the sheriff of the <me part, and the 

Mar. 1 695. Hiayor and Jree burgesses of the other part ; witnessing, 
that the mayor and free burgesses have chosen^ &c. and 
the mayor and free burgesses afiixed their common seal ; 
and it is signed by the mayor, five capital burgesses, and 
five free burgesses. 
Return, A return, of the 1st of August, between the mayor 

Mar. >698. ^^ ^^ sheriff and burgesses ; witnessing that the mayor 
and burgesses had elected, &c, ; and that they had put 
their common seal, &o. \ and it was signed by the mayor, 
four capital burgesses, and forty orjiftyfree burgesses^ one 
of whom, of the name of Edward Hoskin, was not to be 
found in the corporation books ; but the name of Henry 
Hoskin appeared in one of die lists. 

Note^ — £lt was admitted, by counsel on both sides, that 
from the 10th of William III. the returns are by iScte mayor 
and burgesses^ under the common seal, with a number of sig- 
natures affixed, all of which are either free or capital 
burgesses, in various proportions, but there are the follow- 
ing variations] : — 
Return, First. — A retum between the sheriff on the one part, and 

^^Qi. ' the mayor and burgesses on the other part; witnessing that 
die mayor and burgesses have elected, and put their com- 
mon seal, signed by tlie mayor andforty-six perscms; all 
of whom are capital burgesses, or free burgesses. Then 
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came die words, cum midtis aiiis. Upon the return it ap- Evidence for 

' . ^ T the sitting 

pears thare was no more room to sign any more names ; the member. 



parchment being quite full. _^ 

Seccmdly.-^in the same terms ; signed hyjbrty^hcoj eum ^^^^l 

ommbus aliis. 1 7 02. 

Thirdly. — Cmn multis idiis : in all other respects the R""™* 

•^ *^ 4 Anne, 

same; and signed hyji/iy names. 170s 

Fourthly. — Signed by Jbrty-six names, cum ntuUis Return, 

7.. 7 Anne, 

«^«*- 1708. 

Fifthly.^ — Signed by forty4hree names, cum muUis Return, 

^, 1710. 

Sixthly.?— 2^£^-^Ar€^ names, cum multis aliis* Return, 

Seventhly. — Fiftt^tme names, cam omnibus aliis. ^^ ^°°*> 

Eighthly-— i^^-o«^ names, cum multis alik. Return 

Ninthly. — ^A return by the mayor and Jree burgesses i c^co. r. 

under the common seal, and signed by ihirty^ve. ^' 

It was admitted, on both sides, that in general the signa- s Geo.i. 

tures upon the returns came to the bottom of the parch- ^^^^' 

*- ^ Return, 

ment. i4Geo.n. 

Mr. Bond (further examined by Mr.Adcm)^ said^ that ^'^^^* 
at the last election every man who polled si^ed the return; 
and nosie who did not poll. He further stated, that he 
had been acquainted with the town of West Looe for thirty 
years. The leets had formerly been held twice in the year ; 
one within a mondii afler Easter, and the other within a 
month after Michaelmas ; but the Easter leet had fbr some 
years been discontinued. 

The foUowing entries were read from the corporation Corporation 

, , books. 

books :— f 

30th Charles II. The Court, February 9th. — Tothiscourt le^s. 
came Martin John Benedict Clift, William Jasper, and at 
their own request, by the assent of the mayor and capital bur- 
ges^^^Jreemeni present, according to the custom of the borough y, 

r This was the first entry of die kind ; and though it states that it is ac- 
cording to the cttftom of the borough, nothing resembling it was to be found in any 
of the books, although there were full and particular entries almost continuously 
from the time of Henry VIII. to this period. This is the time at which the peti- 
tioner contends the usurpation of the corporation began. 

l2 
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Evidence for ^^re stt?o^'«"; and each of them was sworn a free burgess of 
member. the borough aforesaid, by the assent of the mayor and capital 
— ^— burgesses. (Admitted not to be a court leet.) 
J 67 9. 31st Charles IL 10th September. — At this court, by the 

assent and consent of the mayor and capital burgesses of the 
borough aforesaid — John Trelawney the elder, esq., Thomas 
Ackin, esquire, John Earl, Phillip Mynere, and Phillip 
Pollard, are, and each of them is sworn a free burgess of 
the borough aforesaid. Upon the election (super elec- 
tionem) for Mr. Mellow, voices, thirty freemen, and four 
capital burgesses ; for Westcott, eight freemen, and Tho- 
mas Border ; four names are entered as voting under the 
name of freemen, who appear to be capital burgesses. 
1673. October 27th. (Law court.) — The jury present John 

Cardew for suing and arresting Stephen Gallard by the 
process of Trematon in Talland churchyard, which is out 
of the jurisdiction of this corporation, and contrary to the 
privileges of the freemen of the said corporation. 
i7oa. 20th April. (Law court.) — Philip Minard, Edward Frew^ 

John Thomas, Samuel Jew, neglecting to join their brethren 
in returning the presentment, were fined forty shillings each^ 
and disfranchised; and, upon submission, the court re^ 
stored their freedom. 
1705. At this court Philip Grills, one of the free burgesses of 

this borough^ is adjudged and declared disfranchised of 
and from bis freedom, and from being a freeman of this 
corporation, for his great misbehaviour in abusing the mayor 
and magistrates of this corporation. The same being proved, 
upon oath, against the said Philip Grylls. (This was not 
at a court leet.) 

Mr. Adam stated, that upon reference to the corporation 
books, he found that the names to the petitioners pre- 
sented to the Audit Office, were all capital burgesses. 

* It is only stated here that they were sworn. The oath anciently taken was 
merely to the King and the laws; and it was obligatory qi| every- freeman (or 
liber homo) to take it. How then could the assent of the mayor, capital burgesses, 
and freemen be necessary? or, how would their dissent prevent a freeman from 
taldng this oath, for not doing which he was punishable ? At all events, it should 
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Mr. Bond (cross-examined by Mr, Me7'eweiker.) Evidence for 

You have produced these books of the borough of West member. 



Looe? 

Y^ Evidence 

in reply. 

Have you examined them ? The bo- 

No, I have not; I have made no particular examination rough books, 
as to any particular point. 

Probably you know that in the second book, in 1611, 
9 James I., the lists there are of the free tenants^, resiantSy 
and capital burgesses ? 

There are various lists of that kind ; but I cannot ex- 
actly say the precise period : I have not made an examina- 
tion of the books with that view. 

Mr.Merewether again called in, and examined William 
lUingworth esquire. 

Refer to the corporation books; and see whether, in 
point of fact, the lists in 8 James I. are not the free tenants, 
resiantSj and capital burgesses ? (The witness referred to 
the book.) 

8th of James. — On 17th of October, at the court leet^ leio. 
there are presentments by the jury and then a list of the 
free tenants ; next a list of resiants ; and afterwards that 
of the capital burgesses. 

From 1610 to 1640 there are three lists of capital bur- 
gesses, free tenants, and resiants. 

be observed that the freemen were present at the taking of these oaths ; and it is 
stated to be with their assent, as well as with that of the mayor and capital bur- 
gesses ; who now, according to the modem practice of the borough, elect the 
burgesses alone, to the exclusion of the burgesses or freemen at large. 

* Free tenants, if they were nut resident, would not have owed suit at the 
court leet: — the suit there was in respect of their resiancy, and not their 
tenantcy; see Kitchen Gvi Court Leets, p. 67. It must be therefore taken that 
those free tenants were resident ; but, as in consequence of their being free 
tenants, they were of more consideration in the town than those who were 
merely resiants, they are inrolled by their higher appellation ; as the capital 
burgesses are, who, although they owed suit- at the court leet in respect of their 
resiancy, and not of their corporate character, are still inrolled by their corpo- 
rate name ; because it was their higher title. Every liber homo, or person of free 
condition, owed suit at the court leet : freedom acquired by tenure was the most 
worthy ; and therefore the free tenants are first enumerated. 

l3 
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^^^^^^ In 1647 and 1648 the lists are of capital burgesses, free 

........ tenants, and nomina censorum % which is a word used in 

Devon and Cornwall for resiants. 

Far twenty years no books are to he found. 

In 1649 and 1650 there are lists of resiants again, and 
none of freemen. 

From 1653 to 1659, instead of resiants, there are lists 
of freemen. 

From 1660 to 1662 they retuni to the word resiants 
again. 

In 1672 there are lists of conventionarii ienentes\ and 
freemen or free burgesses. 

In 1675 the words are conventionarii tenentes sive re» 
siantes. 

In 1676 and 1678 the words are conventionarii tenentes 
vel resiantes. 

And in 1679 the words are liberi burgenses; and &om 
that time they are so continued. 

Mr* Merewetker. — Turn to the 3d of Charles II., 1651, 
22d of October ? 
1651. It appears to be a law court, holden at Port !Kham on 

the 22d of October^ in the year 1651, bef<M*e George 
Clarke, mayor, and the capital burgesses of the said bo- 
rough ; and the first heading is ^the names of the capital 
*^ burgesses." The next is ^* the names of the firee tenants 
*^ within the said borough." The third is ^^ the names 
" of thejreemen.'* 



• Du Fresne. *' Censa, tributuip ; kkm quod pneposttura. Census, tribotunir 
** Censalis, oensui obnoxius." **• Censure, or custuma vocata censure, and from 
*< the Latin census ; which Hesychius expounds to be a kind of personal money 
*« paid for every poll. It is, in divers manors in Cornwall and Devon, the calling 
** of all resiants therein above the age of ] 6 to swear feahy to the ferd, to pay 
** ^d, per poU, and id, per annum ever after, as cert money or common fine ; 
^ and these thus sworn are called eenton,** Item erat quaedam custvma que 
vocatur censure, proveniens de lUis qui nument in burgo de LostwythieU— 
Blount's Law Dictionary, Survey of the Duchy of CaramMf and Cowell*s Inccr-i 
preter. 

* Conventionary tenant is a term very common in the boroughs of CornwvR ; 
and means the tenants who pay a fixed small rent. See before, note \ 
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There are no resiants there ? Evidenco 

I have examined these books very carefully ; and that is 



«( 
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ihejirst time IJlnd a list of freemen and no resiants, 

Mr. Illingworth then read the following extract :— 

4th Charles II. Presentments by the jury of all those 1652. 
whose names do follow ;ybr not being freemen^ Timothy 
Morris, afterwards sworn, Thomas TiilJ, nothing appears 
against his name^ Richard Peake sworn; Roger Lee 
sworn • 

Mr.. Adam,-^ Are there not these words, that certain 
persons paid for their freedom ? 

At this very court Gabriel Mills and Roger Lee sworn 
freemen. Roger Lee paid for his freedom, or incom- 
ing, Ss.^ 

Mr. IfKngwortk read an entry of 1653. 5th Charles II. 

The law court of the borough of West Looe, there 
holden the 4th of May 1653. After the names of the 
jurors, there are the jn'esentmentSf and this amongst others : 
Lastly, we present Thomas Peake, Thomas Orchard, 

and William Jewel],^r dwelling in tofwn^ not being sworn 
^^JreemenJ*^ 

^ This is almost an universal custom throughout England at all court leet3 } and 
seems to have existed in this borough from the earliest periods to which 
the records went back: whether it was a sum paid by the new inhabitant 
towards the then current ezpences cf the borough, or whether it was a sum paid 
towards the certum letat, which was a payment to the lord in consequence of his 
having procured the privilege of the Icet; or whether it was a mere fee for in- 
coming, as it is called in the earliest entries, b not, perhaps, quite clear : but it is 
certain that it had nothing to do with the corporation, and does not, in any re- 
spect, resemble the ac(^uiring the freedom of a corporation by pre'-empiion^ a 
modem custom adopted into town corporations from the trading corporations or 
fraternities which became so common in the reigns of Henry Vtll. and Eliza* 
beth. 

^ 45 Edw. UI. fo. 26. pK40. Presentment that one had dwelt within view of 
frankpledge, by a year and a day, and not sworn. Every ^^emon residing withm 
the jurisdiction of a leet was bound to be sworn at that leet, and do his suit there 
the fitst court that occurred : but a viHaio. residing there was not so bound till after 
a year and a day, without claim o£ his lord, because his lord was still responsible 
for him as long as he continued his villain ; but by residence away from his lord 
for a year and a day, he became Jree, consequently his lord was no longer re- 
sponsible for him ; and then his obligation to do suit at the court leet instantly 
attached by operation of law. If it is taken as discretionary and optional in th« 
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Evidence gth Charles II. On the 2d of May there is this pre- 

" ^^^ ^' sentment. — Walter Gourd, William Joke, Thomas Grubb, 
1654. for not being sworn freemen. 

And there are frequently other presentments, for cbweU 
ling in the town^ and not being sworn townsmen. 
Thomas Grubb was sworn this same day in court. 
Neither Gourd nor Joke appear to have been sworn at 
that court ; but it is very frequently the case, that they are 
sworn at subsequent courts. 

It was admitted on both sides that thirty freemen con- 
curred in the election of mayor at the mayor's court, in 
1656. 8th Charles II. 

1 1th Charles II. Upon the 25th of October, I find this 
entry: — 

" A court leet. ^ John Garden, William Jupp, John 
" Garden^ Abel Dubb, were sworn freemen this court." ® 

The following extract was read from the corporation 
books: — 

At a law court and sessions of the peace, bolden at the 

Guildhall, the jury for the lord the King, amongst other 

things, present the free tenants and burgesses who owe suit 

at this court. 

»672- There is an entry, in 1672, of the election of a mayor, 

Commons, by the magistrates, and the commons ; the charter requiring 

Inhabitants, the election to be by the capital burgesses and the inha^ 
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jury to swear the freemen or not, then these presentments would show a power 
in the jury to prevent any person from residing in the place, lA^hom they did not 
choose to swear; which would be a restraint as to residence certainly inconsistent 
vnth our common law : but if it is taken as compulsory on the jury to swear, and 
on the freeman to be sworn, then there is no illegal restraint of residence, but 
only the due swearing of every freeman is secured, according to the case from the 
year book : and where one construction of a document would make it legal, and 
another illegal, the former is, surely, to be adopted: consequently this entry 
must be treated as shewing that it was compulsory on the court to administer^ and 
on the party to take> this oath. 

^ From this entry it appears that the court leet was the proper place for the 
freemen to be sworn. 

* That is, being found by the jury to be freemen resiant within the borough, 
(hey do their suit royal at the court leet, by being inrolled and taking the oath of 
ullegignce there. 
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bitants : from which it appears that commons and inhabi- E^'»<*«nc« 

1-11 ■*" reply* 

tants were, in this borough, synonymous* 



29th of September 1672. In another entry, Robert 1672. 
Hamil, is voted by the magistrates and commons^ mayor. 

29th September. Four of the capital burgesses and 1673. 
fifteen common men, for Mr. Mellow, who is elected, and 
afterwards sworn, mayor of the borough. 

25th of October. The law court with niem of frank- 1676. 
fledge^ of the borough aforesaid, holden 25th of October 
1676, admitted and sworn free : 

Sir John St. Aubyn, baronet, sworn. 
Thomas Maddiford, esquire, sworn. 
Thomas Gates, esquire. 
Jonathan Trelawney, esquire. 
William Martin, gentleman. 
Thomas Gate, gentleman. 
Lewis Starkely, esquire. 
John Butler, esquire. 
Have you found the word admitted, in the corporation 
books, prior to that time ? 

I cannot speak to that, either one way or another ; I do 
not think I have^ but I cannot swear it. 

29th October. Sixteen other persons appear to be sworn, 1676. 
four esquires, and twelve gentlemen. 

It was admitted by both sides, that in 1677 there was i677« 
an act done by a deputy mayor. ^ 

The last time that any person is presented for not being 
a freeman is in 1678. 

In 1679, the mayor is elected by the capital burgesses 1679. 
2XiAfree burgesses* 

It was admitted on both sides, that in 1681 there was lesi. 
the admission of two men as free burgesses, and one as a 

' Considering the persons who are included in this list, and the nature and size 
of the town of West Looe, the probability is, that some of these gentlemen were 
non-resident. If so, this clearly was an illegal act ; because none but resiants 
could owe suit at the court leet, and could be sworn there. 

« There docs not appear to be any power given by the charter to create a 
^ deputy mayor. 
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Evidence Jretman or free burgess ; shewing clearly that those names 

in leplT* . 

_,^^^_^_^ alfio were synonymous. 

1681. 16th October* Law court. — The jury present, as well 

^^Jree burge^es as the tenants wko owe suit at this court. 
1689- Six sworn ^s freemen or burgesses, at the mayor's court. 

1691. Two sworn yre^ burgesses, ai a law cortrt. 

1693. Three sworn as freemen, at a law cotirt. 

1694. 20th November. At a mayor's court, Daniel Bawden 
of Truro, by the consent of the capital burgesses, was 
admitted an inhabit ant .^ 

1S97. 8th July. John Clagg, late of Waulaggon, received as 

an inhabitant, and fays for his incoming, twenty shillings. *^ 

Mr. Adams, — Have you looked at the -return with suf- 
ficient accuracy to be able to tell me whether the name of 
John Clagg appears upon any one of them t 

I do not know. 

Mr. Wilkinson stated, that the name did not appear 
upon any return as signing it. ' 

Mr, Mereuoether.-^ Ahoni that time you find there are 
many others admitted as free burgesses, and described a& 
esquires and gentlemen ? 

There are. 
1700. 16th April. It appears by a jyresentment at the hiw^ 

court, that a burgess was dismbsed by the jury from his. 
privilege of free burgess of the borough, and fined 100 shil- 
lings for his negligent conduct ^ This is not found in the 

^ This entry in the books seems to be a strong admission, even on the part of 
the corporation^ that admission as ait inhabiUnt vku^ in effect, admission into 
the corporation ; and that inhabitancy, as it was undoubtedly the essence of a 
suitor at ihe court leet, so also it was the essential qualification and title of a 
member of this corporation. And see also the next entry given in evidence, of 1 697. 

^ Sunly the fact that the came of thia person- did not appear on the returns, 
proved nothing ; first, it was quite dear that all who joined in the election did not 
agn the return : next, he might have left the borough before any election occurred ; 
and thirdly, even if he had been there, and entitled to vote, still he might not have 
done 80. 

^ There were, about this time, many persons presented by the jury for coming 
to live in the town without certificates ; which seems, also, about this period, to 
have been held to be an objection in other boroughs, where the right of voting is 
in inhabitants, as in Wendover^ in 1702 ; so also in Hertford, 1705 and 1722' 
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corporation books, but is in a separate presentoient^ at ^^ni^ac* 
that <ime the presentments were not entered in the *" ' * 
books. 

At the same time at the mayor's court there are some 
other persons sworn as free bnrgesses ? 

I believe there is Charles Duke of Bolton> and some 
others. 

The following extracts were read : — 1708. 

At the law court the jury present all strangers that live 
within the borough, and come to dwell within this borough 
without certificate ; and they present the Ude mayor^ for 
detaining the book and proclamation belonging to tkis 
borough from the present mayor. 

The jury at the court leet, present, that '< no one ought 1709* 
^* to be sfmornjree of this borough^ unless presented by the 
^ jUTy of this borough.^ 

The jury present all their ancient customs to be good ] 710.1 
and laudable, all that owe suit and service at the law. court, 
and have made defaidt as omitting to be mom free. ^ 

A presentment is here cut out of the book. 171a. 

At a mayor's meeting, three persons are proposed by the 1714. 
mayor to his brethren 2i& ft parsons to be made freemen of 
the corporation, and are approved by the mayor and foe . 
capital burgesses. " 

There are two persons of the name of Trelawney, who 17] s. 
are sworn free burgesses. 

After that time do you find any preseiUment of persons 

' It was in this year that the usurpation of the mayor, aldermen, ^k1 com* 
mon council of the borough of Stafford began their usurpations upon the court lt«t 
jury of that borough. See the Journals, Pec. a> 1 7 1 ; and also, Oct. 1 8, 1 732. 

^ This presentment of the jury, that *' All their ancient customs to be 
<* good and laudable," not having appeared before, the inference from it, 
as well as from the other circumstances ia the history of this borough, pro. 
bably is, that there had been attempts by the corporation to infringe upon, the 
customs of the leet ; which seems to be strongly indicated also by the subsequent 
circymstances that occurred iti the borough. See post, the affidavits on the 
motion in the king's bench. 

^ This was an insufficient number of capital bui^gesses ; six is not a majority 
of their number. 
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?***^« to be free burgesses, or are they not after that p^iod 
_ always elections or admissions of freemen by the cor- 

poration ? 

I believe they are. 
And no presentments by the jury I 
I think not* 

From that time there are very few instances of courts leet 
being held ? 

I believe it has been holden ; but there is no business 
entered. 

Do you recollect an entry after that time^ of any con- 
siderable business being done i 

I think not ; the presentiQcnts are upon separate papers. 
Evidence for Thomos Cambeli was called in, and having been sworn, 

the sitting • i « 

member, w*8 exammed by 

cMt/inu^d. Mr.Adam.'^You live at East Looe^ which adjoins West 

^■"""^ Looe? 

Yes. 

How long have you known the borough of West Looe ?. 

Fifty years. 

Have you attended any elections of the borough o£ 
West Looe ? 

Many. 

Which was the first ? 

I cannot tell. 

Was it 1765? 

I believe I was in the hall at the time, but I was but 
eight years old then. 

During your time who have been the persons voting for 
West Looe ? 

The capital and free burgesses. 

Did you ever hear of any other persons but the capital 
and free burgesses claiming a right to vote ? 

Never. 

Cross-examined by Mr. Merewether* -^Did you never 

hear from any old person that the right was in the 

inhabitants ? 
No. 
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Do you know Miner ? Evidenccfor 

-^ "^ the sitting 

Y€S. member. 

Have you ever had any conversation with him ? ■ 

I believe none. 

Have you never heard from any person that the right was 
originally in the inhabitants ? 

Never, from any person, old or young. 

The witness withdrew. 

Clement Trigg was called, but did not appear. 

Mr, Goidbunu — I congratulate the committee that they M'- Goui- 

- t.i.t. 1 1 bum's sum- 

are now arrived at the period in this case when the ming up for 

evidence on both sides is fully before them. It becomes "'^^ng™*"*- 

ray duty to sum up the case on the part of the sitting ...__. 

member : and I shall endeavour to compress what I have 

to say within limits as narrow as possible. It is true 

that my learned friends, in order, as it appears to me, 

to throw confusion upon that which was perfectly clear, 

have had recourse to a long and tedious examination of 

the corporation books ; but I think, when the committee 

examine the extracts, which have been read, they will find 

that they do not materially bear upon the question in 

issue. 

There are many considerations that w^ould tend to point 
out to me the policy, as well as propriety, of compressing 
what I have to say. The committee cannot have forgotten 
the forcible address delivered by Mr. Adam ; and it appears 
that we represent a case which requires very little com- 
mentary or observation. In that respect, as well as in 
many others, it stands contrasted very much with the case 
which my learned friends set up on this occasion. To 
them, indeed, the field of imagination is open : they may 
well labour in argument, theory, and hypothesis; they Only theory 
have nothing else to rely upon. It constitutes the whole gije. ®° *' 
of their stock in trade upon this occasion. Facts, they 
have none ; indeed, they pVetend to none, p But I trust 
the committee will think that with the sitting member it is 

» This observation can hardly apply to the facts extracted from the borough 
books. _ 
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*"»J«Nwp very different; for him we have nothing but siB^de matter 
ting Bern- of facts to lay before them ; we point to the usage ^ of three 
^* centuries^ and aak the committee if they will upon no 

"* evidence whatever (I shall submit there is none before 
them) overtinm the uaage of so long a period ? Our case 
requires not to be spoken to, for this plain and v«ry obvious 
reason, that it speaks for itself. 
Relative Before I proceed to remark upon the testimony upon 

acuatioo of * , . *^ ./ r- 

the contend- the table, the committee will allow me to set them right as 
■ng pontes. ^ ^Y^ relative situation of the parties at issue before them : 
because it has bees the object of my learned friends 
tbroHghout the whole of this investigation^ to make the 
committee lose sight of that oonsideratton. It must never 
be fdrgoUeti, in deciding upon this case, that my learned 
friends are the pcuties assailing the right proved to have 
existed 300 years. ** The committee will agree with me, that 
pATsons coming to attack such a right are bound to make 
out a ease^ iMit of reason, argument, or supposition, but a 
caae clear as the sun at noon : they were bound to prove diis, 
whidi they have assumed in both their speeches., that die 
No exercise right wbich they now claim of voting by the inhabitants 
proved. g^gj. ^^g exercised. There is not a shadow of proof that 
any such right ever existed ; they have not even attempted 
to shew that it was claimed. I am anxious, before I com- 
mence my remarks upon the evid^ace, that the committee 
should understand that the onus of proof must rest with 
them; they seek to destroy an established right and an 
estaUifihed usage^ and not we; they were bound, in the 
very outset of their case, to shew (which they have not 
attempted) the exercise of the right, or at leait a claim of 
the right to exercise it. 
Petition, I now proceed to comment on the evidence. And I 

shdil begin with- what has been offered on the part of the 
sitting member* I shall begin with the petition in the 
year 1635. I agree^ that in poiht of form, that document 

^ See the notes on Mr. Adam*s speech as to thi» usage. 

' The nature of this right has been shewn before in the notes on Mr. Adam's 
speech. 
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was put in by my learned friends; but it was what some- Summing up 
timfis^ and frequently, happens in courts of justice, it ting mem-' 
was a surprize upon them, not of the most agreeable ^^' 
kind." They called for a certain answer to the petition} " 
and what they wanted to shew by it became apparent* 
The utmost bearing it can have upon the case is, that in 
the year 1635 certain persons, sitting in Fleet Street, 
thought fit to call the mayor and burgesses of West Looe 
the mayor and inhabitants. As this happened to be 
several years after the charter, it appears to me that it does 
not materially bear upon the case ; it being admitted by 
my learned friend that they were certainly incorporated in 
the year 1574. ^ But the petition itself^, which came out 
"when they called for the answer, is, indeed^ a most im* 
portant document in this case; so much so, that I sub- 
mit it to the committee as proving almost the whole of 
the case, even if there was no other evidence. The committee 
will recollect the tenor of that petition, which is dated in 
the year 1635; and it states that it is the humble petition 
of the mayor and burgesses of West Looe. We have 
shewn this morning, the committee will recollect, that the 
only persons signing it were the capital burgesses. They, 
the mayor and burgesses of West Looe, state that ^< your 
*^ petitioners, in right of their said borough, have time out 
<^ of mind" (the very point in issue being whether they 
were a corporation or not) ^^ been seised of a certain 
" parcel of land called Pound Park, taking the profits 
<< thereof to their own use ;" then they go on ^< hoping 
'^ you will continue your good favour to your ancient 
" corporation*' (they are speaking fifty years after the date 
of the charter, and the committee cannot suppose they are 
alluding to what they might have obtained subsequently to 
the charter); they say that '^ they have been seised of a cer- 
'^ tain parcel of land, and that they had taken the profits to 
<* their own use ;" if they had done so, and if there be any 
truth in the authority cited by Mr. Adam, unless the com- 



* See note upon Mr. Adam's speech. 
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ber. 

Fowler v. 
Dale. 

Ld. Staf. 



Summing up mittee are prepared to overrule " two decided cases, unless 

for the sit- . 

dog mem- they are prepared to say that Fowler v. Dale, in Croke 
Elizabeth^ in which it was held that a grant of land could 
not be good| because the parties were not a corporation ; 
and unless they are prepared to overrule Lord Staf- 

fo^'s oue. f^^^ ^^^^9 ^^y ™^^^ ^®y ^^*^ ^^^ mayor and burgesses 
of West Looe must time out of mind have been a cor- 
poration, because time out of mind they have had an in- 
cident which those authorities, and many others, shew is an 
inseparable incident to a corporation. And even if this 
committee would (which I can hardly suppose) take upon 
themselves to overrule matters of law, is it not, to put 
it in the weakest point of view, one of the strongest cir- 
cumstances that could be brought forward^ supported as 
it is by a usage of so long a duration ? 

The next document to which I shall allude, is one of 
great importance, and, as I contend, decides the whole of 
this question. It is the more important, because it alludes 
to the point the committee are to try ; namely, the election 
of members of parliament. We might suppose, from what 
we have heard to-day, that we were discussing the election 
of down driver, or the conventiouary tenants, instead of 9 
member of parliament* 

Let us look at the charter ; it says it is ^'^ an ancient town, 
'< and is situated on the sea coast, and the burgesses and 
** inhabitants thereof, from time whereof the memory of 
<< man is not to the contrary, have peaceably had, held, 
<' and enjoyed rights, jurisdictions, franchises, liberties, 
^< acquittances, and privileges, and. divers other customs, 
" liberties, immunities, and jurisdictions," (every possible 
word that language could furnish them with), ^* as well by 
" prescription," (that is the very point in issue now before 
us), '^ as by reason and force of the charters, grants, and 



Charter, 
Elizabeth. 



° If the committee had come to the determination that a corporation had 
not existed in this borough from time out of mind, still it could not be said that 
such a determination overruled the cases referred to, because the principle of those 
cases might, if they were law, remain unshaken, and yet the fact might be, thdt 
this place had enjoyed lands for that period without being a corporation. 
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•• confirmations anci^itly made by Edward de Courtney, Summingup 

** heretofore Earl of Deyon ;'' we have had one charter ting mem- 

spoken of on the other side, by the Xing of the Romans: ^'* 

but that cannot be the charter alluded to here, because I "■—"""• 

believe the King of the Romans was no ancestor to the 

Earl of Devon. But there is this important passage, ^^ Here- 

^^ tofore Earl of Devon and his ancestors, lords of the said 

<* borough and town, to the tenants and inhabitants of the 

^^ town aforesaid, and their successors.' How could all 

these grants, immunities, and privileges have been granted 

to them and their successors ? that, as the committee very 

well knpw, being the principal and peculiar legal term to 

imply corporate rights. Here we find, in the first instance, 

an enumeration of privileges to them and their successors ; 

and every probability indicates that this grant by the Earl 

of Devon was a grant of corporate rights. It is matter of Power of 

history, and there are various authorities to shew it, but I ^"^fioni. 

will only read one from Mr. Kidd's book, that the right of 

creating corporations was not confined to the King. Kidd, 

who quotes Millar and others, says, *^ Neither does the 

<^ King appear to have been the only person who might, 

<< without the authority of the legislature, have given being 

^^ to any of those corporations which do not come under 

** the description of those said to exist by force of the 

^' common law. It is certain, that during the latter part 

^< of the Saxon period, and for some time after the con- ^ 

*' quest % the great nobles claimed and exercised pre^ 

** rogatives within their own demesnes, similar to those 

** which the King exercised within those of the Crown,:!' 

and he goes on to state, ^^ There are many instances of 

** towns within the demesnes of the feudal barons, which 

*^ had enjoyed such privileges by charters from their imme- 

^^ diate lords; and having come to the crown by escheat, 

'^ have had these privileges confirmed, and others added 

^^ to them by subsequent charters from the King." The 

whole history of th^ incorporation of towns in every country 

in Europe, proves that the King did not exclusively possess 

' Bat it may be doubted whether the power ofcreating free boroughs was exercised 
by any of the nobles but those who had jura regalia, as the dukes of Cornwall, &c. 
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Smuning op thia prerogative* There are various instances to prove thk^ 
ting mem * particularly in G)mwall, where it is notorious, that many 
^^' of those nobles granted out corporations of this description. 

"""^"""^ I will take leave to mention one or two of them granted by 
the King of the Romans ; they are mentioned by Peckwell> 
in his book on election : these are Helleston, which Doctor 
Brady also mentions in page 92, Truro j SaltasA, Plymton ; 
all of these were corporations created by the Earls and 
Dukes of Cornwall. I say, therefore, the recital in the 
charter expressly proves the point'in issue; namely, that 
this borough had a corporation by prescription, by the 
terms it employs, which is confirmed by the history of the 
county in which it is situated. 
Burgesses There is another important matter to be attended to in 
Xko^. * ^^ charter. My learned friend's argument is, thi|t bur- 
gess and inhabitant are the same; and we have a string 
of authorities quoted to prove that assertion, although I 
shall presently shew that they do not prove it at all ; for^ 
if I can shew that from the beginning to the end of th^ 
diarter burgesses and inhabitants are spoken of as two 
different classes of persons, and a clear distinction is made 
between them, I have put an end to that argument on the 
part of my learned friend. 

I will not weary the committee by going through this 
charter clause by clause; it is upon their table, and 
it will be found upon reading it, that the burgess and 
inhabitant are two distinct classes of persons.^ I will, 
however, take leave to call the attention of the<x>mmittee 
Election of to folio 10 of the charter, which speaks of the election of 
^siles. ^' capital burgesses, because it proves the distinction I am 
contending for most clearly ; it is this, ^^ That when and so 
<< often, and whensoever it shall happen that any burgess 
*< of the said borough of Portbihan otherwise West Looe, 
'* for the time being, shall die or dwell out of the said 
*' borough, or be removed from his o£Bice of burgess of 
<' the same borough, for any cause, that then and so 
'* often it may and shall be lawful for the mayor and prin- 
<< cipal burgesses of that borough for the time being, pr the 

* See before, notes on the charter. 
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^< major part of the burgesses of the same borough for the Summing up 
«< time being, from time to time, when it shaU please them X*^- 
^ and semnexpedient^ within eight days next foUowing the ^^' 
^' death or the removal of the said burgess, to assemble in 
<^ the fiaid house, or other convenient place, at their plea- 
^ sure, and there to nominate and elect one or more other 
^< persons, then inhabHatUs of the said borough of Port« 
*^ biban otherwise West Looe, and there being burgesses 
^^ of the same borough, to be a burgess or burgesses of that 
^^ borough during his life ; and that every person so nomi« 
'^ nated and elected, from the time of such election, shall 
^' be a burgess or burgesses of the same borough," requiring 
the two qualifications in tlie persons to be elected capital 
burgesses, of their being both inhabitants and burgesses of Bui^ess^s 
the borough, y With that clause before the committee, I (",,^3? ^ 
would ask them, is it possible to adopt the argument used 
by my learned friends, and say, in the face of this clause, 
that a burgess and inhabitant are one and the same person? 
I will trouble them with only one more clause. I rather 
select those which are palpable and plain, than trouble 
them with each. I turn to folio 11, which grants to the « 
borough and their successors the view of frankpledge, or view of 
a court leet. This is very important. The grant is " To ^"nJ^P*«<Js«- 
^^ the aforesaid mayor and burgesses of the borough of 
<< Portbyan otherwise West Looe, and to their successors, 
^< view of frankpledge, of all and singular the inhabitants 
<* and resiants, as well entire resiants as not entire resiants % 
<^ within the said borough, and within the limits and 
^^ bounds thereoir for the time being, and from time to 
^^ time for ever." This clause is material with reference to 
some of the returns put in : and is it possible to read that 
clause, independently of what I have stated, and say, that 
a burgess and inhabitant are the same persons? The 
clause cannot be construed in that way ; it would be down- 
right nonsense. I submit, that this clause makes out 
beyond all question the clear distinction I am contending 
iox^ that burgess and inhabitant are distinct persons. 

y See before, notes on the charter, and note on Mr. Harrison's speech, post. 
" See before, notes on.the charter. 
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Sttmmingttp J sjjjl ^ow take the liberty of referring to the ckose aa 
tingmem- to the election of members of parliament^ which is to be 

^^' found in folio 4, which is very important, because we are 

Election of ^^^^ upon the election of a member of parliament. What 
ntmben of does that clause state? The grant is to the select body % " We 
*""• • « wiJlj and for us, our heirs and successors, by these pre* 
'^ sents, do grant to the aforesaid mayor and burgesses, and 
^^ their successors ; and we do ordain, that there may and 
*^ shall be in the said borough two burgesses of the par* 
'* Hament of us^ our heirs and successors, as heretofore 
*^ hath been accustomed; and the aforesaid mayor and 
*^ burgesses in the said borough of Portbihan otherwise 
'< West Looe, and their successors, as often as and when- 
^ soever the parliament of us, our heirs and successorS'> 
*^ shall happen to be summoned, called, or assembled by 
*^ virtue of the writ of us, our heirs or successors, to them 
^ directed, for the election of burgesses of parliament, or 
*^ otherwise by their election, may and shall have the 
*^ power, authority, and faculty of electing and nominating 
^^ two discreet men to be burgesses of the parliament, of 
% *^ us, our heirs and successors, for the same borough ; and 
*^ the same burgesses so elected they shall send, at the 
'^ charges and costs of the said borough, and of the com^ 
** monaliy thereof, to the parliament of us, our heirs and 
*^ successors, wheresoever it shall then be holden, in the 
^ same manner and form as in other boroughs of our 
<< kingdom of England hath been used and accustomed, 
*^ and in the same borough heretofore hath been accus- 
^< tomed/' Now what is that but declaring what the usage 
has been ? Can it be denied that the mayor and burgesses 
elected before^, when the charter says, that the mayor and 
burgesses are to elect, according co the usage ? Is it not 
saying, that the mayor and burgesses have been accustomed 

'^ The grant is to the body at Iai|;e, the mayor and burgesses; not the mayor 
and capital burgesses. 

^ Certainly, the mayor aud burgesses elected before ; but still the question re- 
mains who were the burgesses; there is no trace of their having been corporators 
before this charter ; and that does not say, that they are to vote for members of 
parliament in a corporate capacity. 
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to elect? And it is a most important observation here. Summing up 
tfaopgh I sfaall^ perhaps^ have occasion to repeat it, when I tmg mem-* 
come to comment upon the returns, as it ^proves the whole ^''' 
of our case. I would ask, where would you look for what ^ _ 

' •' First return 

the usage has been, but to the first election after that after th^ 
charter which declared that the election should be as here- ^^^^'' 
tofore had been used ? Do you suppose that at that moment, 
in the face of the charter declaring that the election should 
continue according to the accustomed mode, that they 
would immediately after the charter have departed from 
the ancient usage ? Now the committee will find, that the 
very first return after the charter, on the 4th of November, 
the 26th of Elizabeth 1583, is one which the committee 
will see in a moment must be a corporate act. It takes the 
greatest pains to shew it is a corporate act. It is by the Principal 
mayor, with the consent of the principal burgesses and ^u^'g^^si^es 
commonaUy\ John Joseph, mayor, William Bevill, 5/^tmrc/. manaUy. 
There is the steward and capital burgesses S the very term 
that can give it a corporate character. Then we have this 
fact in the case not denied (it cannot be denied), that the 
charter tells us, we are to elect members of parliament as 
we were accustomed to do ; and that the first election is a 
return which bears upon it a corporate character; and there 
is in this return the very term commonalty^ which is used 
in the first return ^ : because, the committee will recollect, 
that the first return put in is by the mayor and commonalty^ 

^ Above it is argued, that the mayor and burgesses, who were the select body, 
were to make the election ; here it is said, that the mayor, principal burgesses, 
and commonalty elect ; it seems difficult to reconcile both the arguments : and 
surely, a return made by the commonalty immediately after the charter of Eliza- 
beth, which incorporates the inhabitants, and gives nu power of creating, electing, 
or admitting burgesses, could only be by the inhatriianU. This return, there- 
fore, is strongly against, rather than in favour of the corporation. 

^ Capital burgesses, or principal burgesses, only meant a ftyr burgesses' selected 
from the rest for a particular purpose ; namely, to form a council assistant to the 
mayor. But those terms by no means infer a corporation. There were, at the 
common law, capital pledges ; and the principal men of the town were to do many 
acts, as to be upon juries, &c. Tiiere are 14 capital burgesses in Westminster, 
although there is no corporation, see before. As to the steward ^ he is the 
proper presiding officer or judge at the leet ; and ceruinly not of necessity a 
corporate officer. 

** Which was before the charter of Elizabeth, when there was no corporation. 
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and so is. also the first after the charter. Mr« Adam yes-* 
terday referred the committee to the greatest authorities 
known to the law^ for the definition of a corporation ; he 
refisrred you to Comyn's Digest^ tide Franchise, who quotes 
Lord^ Coke ; defining a corporaticm aggregate, he say6, 
** a c(Hporation aggregate is a mayor and commonalty :'' 
if he wanted a support again, it is to be found in RolTs 
Abridgement, a book known in the law as an authori^, and 
never disputed : he says, <* a corporation is a mayor and 
<' commonalty." To ascertain, then, whether the mayor 
and burgesses of West Looe were a corporati(»i, look at 
the first return before the charter ; who is it made by ? The 
mayor and commonalty ; the very terms employed by Lord 
Chief Baron Comyn, and Mr. Serjeant HoUe : who is it 
made by after the charter ? The mayor and commonalty. 
Committee. — And the capital burgesses. * 
.Mr.Goulbum. — I thank you, sir; I am commenting 
upon that : we have those terms employed in both these 
returns : then is it too much to say that the inference Is 
irresistible that the return in both cases must be a corpo-' 
rate act. I shall not at present go further with the re- 
turns, I shall allude to them by and by. 

I had intended, but I do not think it necessary, to go 
through the clauses of the charter, to point out further 
distinctions between the burgesses and inhabitants; the 
committee, however, will find that apparent in every part 
of it, and, therefore, for the present, I will leave the char- 
ter, saying, that in its recital it proves what we want, that 
this place has been a corporation time immemorial; it 
proves the weakness of my learned friend's argument, that 
burgess and inhabitant meant the same thing ; and con- 
necting that with the first return, you find it most clearly a 
corporate act. 

I will then advance to the returns ; I believe that is the 

'^ * The capital burgesses clearly were created by the charter of Elizabeth ; there 
is no trace whatever of them in the borough books before that charter ; conse- 
quently, they could have no right to vote as capital burgesses, nor any but as 
inhabitants. It is clear, from hence, that their describing themselves as capital 
burgesses on the return, can be of no weiglit. See post, Mr. Harrison's 
speech. 
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next point. But before I go to them I would say ^ word or ^"^"JJI^gf^^^ 
two upon die language in which they are couched $ '^ ma3For5 ting mem- 
burgess^ and commonalty^** are the words employed ^^* 
throughout^ and I might contrast the returns in this case with Qurg^j,,^ 
the returns in other cases before the house of commons. an<f com- 

My learned friends say that the inhabitants have a right ^^^^j^i^^^g 
to return the members to parliament ; but what they mean not men- 
by inhabitants they leave very much in the dark. » Is it "^^^g*^ * ^ 
not a remarkable fact, that from the first of these returns 
to the last of them, there is not any one single mention of 
inhabitants in all the returns ? I will shew you that in 
cases comparatively weak compared with ours, the claim of 
the inhabitants has been rejected where the usage was 
only for seventy years ^ \ but the committee said it was 
sufficient, and that they would not overturn it, although 
the returns were uniformly by the inhabitants. 

In the case of Lyme *, in Luder's second vol., the dis* Lyme, fsee 
pute was between the corporation^ the freeholders, and the ^^^^ "'* 
inhabitants ; returns were put in, and the oldest extant was 

' According to the argument used before, that burgesses and inhabitants meant 
two distinct classes, so must burgesses and commonalty here ; and if so, what 
class can there be besides the burgesses, but the inhabitants : thus, by their own 
argument, the right always comes rotmd to the inhabitants; and it is impossible 
in any view of the case not to be satisfied that in this, and many, if not most, 
other boroughs " burgesses,*' " freemen," " commonalty/* and «• inhabitants,*' 
are all synonymous terms, 9nd mean the same thing. 

i The right assented by the petitioner is in the burgesses, being the inhabitants 
of the borough paying scot and lot ; the latter being only an explanation of what 
the term burgess means : the sitting member on the other side says, that the bur* 
gesses are members of a corporation, and that is the real question between the 
parties ; with reference to which, no doubt, the returns will not directly prove any 
thing I they may be consulted for inferences by way of argument, but they rarely 
contain either the term inhabitant, or any term exclusively corporate. Burgess 
will be the common appellation ; and the term inhabitant will rarely be found in 
any returns, excepting in a few during the commonwealth, and those made in 
pursuance of the Prince of Orange's letter, and not even in the returns for some of 
those places where the right is allowed to be in the inhabitants paying scot and lot. 

^ But see the Dover case ; an usage of 60 years was expressly treated by the 
committee as unavailing. See before, p. 30. et seq., and Rex v. Bird, 13 East's 
Rep. p. 388, cited before, where Lord Ellenborough, C. J., held an usage of 305 
years, with reference to the subject matter then before the court, too modern to 
influence the decision of the court. 

* See the statement of this case in the Appendix : and the grounds upon which 
the propriety of the decision may be disputed. 
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Summiiicup jyy f^^ oiayor fttid burgesses, with certain infaabitaKts; the 
ting nMm- next waf^ by the mayor^ burgesses, and infaltbitantSf and 
^''' they were all stated to be inhabitants ; the other side had 

"""""""^ only seventy years usage, tod yet with these returns, naming 
the inhabitants, opposed not to strong evidence of contrary 
usage, the committee upon that case decided the right to 
be in the select body. Now contrast the returns in this 
case with that, where will they meet with such a return for 
West Looe in any single instance during the period of 
. 260 years ? Where do they point to an instance of an 
inhabitant claiming the right of voting ? Contrast it also 
with the case of Liskeard, which was twice tried, and the 
claim of the inhabitants defeated. 
Liskeard, In the Liskeard case, there was some ground for what 

dhfo^^'^"' they contended ; one of the returns (see 2 Peck well, 308.) 
was in 1 8c 2 Philip and Mary, and was by the whole town 
and borough ; upon which they grounded their argument ; 
and yet the committee held, and their determination was 
supported upon an appeal, that, as opposed to the usage, it 
did not weigh a feather in the scale : there, one of the 
returns was by the mayor, burgesses, and inhabitants ; so 
far strengthening the supposition of the theory set up by 
the petitioners : but neither to the mention of the whole 
town nor of the inhabitants did the committee pay any 
attention : they said, and said properly and justly, give us 
that guide to go by which ought to guide us in all cases 
of doubt % give us usage. What has the usage been? 
Although the usage in that case was uniform, they pro- 
duced a witness to shew there had be«i some reputation, 
or that the inhabitants had claimed the right -, therefore, in 
mentioning these returns, I have a right to say, we, in this 
case, stand in a much more favourable condition for the 
sitting member. 
Lansuag3 of Now, sir, I will bcff leave to make a remark or two upon 

the returns. ^ * 

» Considering that the common law gives the right to the inliabitants» and that 
in that case there was a return by the inhabitants, it seems almost strange that the 
case should have been thought doubtful; and still more extraordinary that »ny 
usage by the select body, after a return actually made by the inhabitants, should 
have prevailed, 

13 
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the language of these returns. They af e made by " the Summing up 
** mayor, burgesses, and commonalty ;" and here I would ting mem- 
observe a little upon the unfairness with which my learned ^'' 
friends appeared to me to treat this part of the case : they gu^essei 
did not attempt to shew what mayor, burgesses, and com- and com- 
monalty meant, in conjunction with the other terms in the 
charter : they go to old dictionaries to shew you what they 
mean, taken separately. They shew you no authority but 
a manuscript note of MnLuder's, for which he is not MKLuder'* 
responsible ; it never appeared in print. It is not usual °^*" 
to quote text writers, with the exception of a very few, 
and, surely, unpublished notes ought not to be quoted. 
For, perhaps, the author never meant to publish them ; 
and they have^ probably, been routed out from amongst his 
papers. The question here is, what is the meaning of the 
word •* mayor," when connected with the other terms, not Mayor. 
as taken by itself: what do they all mean when you find, 
during 260 years, a series of returns by the mayor, bur- 
, gesses, and commonalty, but no term of inhabitants. With 
regard to the term mayor, I repeat thai my learned friend 
had no authority upon the subject; he quoted only from a 
variety of papers, something or another, collected I know, 
not from whence, with the unpublished manuscript note of 
Luder's. My learned friend, indeed, also quotes Spell- 
man's Glossary ; but, beyond all question, in Peckwell's 
'Reports, in the Liskeard case, it was stated on the one 
side^ and not denied upon the other, that where the term 
mayor is used it infers a corporation. ^ However, even if 
my learned friends might speculate upon these terms, they 
have not advanced their case. Let them shew that it really 
means, in this borough, something else; let them shew some 
instance of the exercise and the right for which they con- 
tend ; and not, merely, that an ingenious advocate may 
raise a doubt upon the meaning of a single term ; respecting 
which I would again observe, before I quit it, thftt Corayns, 
in his Digest, couples mayor and commonalty together. 

We have had a great deal of learning bestowed upon Burgess, 
the term burgess, to shew it meant the same thing as inha- 

I ^ See iioles before, on Mr. Adam's speech. 
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bitants* I think I have shewn the committee it could not 
mean any thing (rf* the kind. I rely upon the charter and 
die petition that it could not. But what did my learned 
friend cite as an authority for it; he cited the statute^ 
35 Hen.VIII. c.11. which makes, decidedly^ the other 
way. True it is, it uses the words '^ Forasmuch as the 
<* inhabitatUs of all cities and boroughs in every the said 
'^ twelve shires within Wales> and in the said county of 
^ Monmouth) not finding burgesses for the parliament 
*^ themselves, must bear and pay the burgesses wages;" 
and, therefore, he would infer that burgess and inhabitant 
are the same thing. In the interpretation of statutes 
Lord Coke tells us the usage is the thing to look at; and 
you will find in almost all the towns (the borough of 
Denbigh only excepted), although the statute talks of in-* 
habitants, that by the usage the right of election has been 
immemorially exercised by freemen. ^ I have, therefore, a 
right to take that statute and apply it in my own favour. 
I have a right to say it is restricted to burgesses. 

But if they want a statute, I will give them one much 
older in date ; in which it is impossible they can say that 
burgess and inhabitant mean the same thing. That sta- 
tute is the 4th Edward IV. ; and relates to Plymouth. It 
is cited by Brady in his book, p. 43, and mentions ^* all the 
<< goods and chattels of the said maire and commonalte ;" 
which is another authority for mayor being a corporate 
term ; and they are called ^^ persons resident and dwelling 
<< in the same borough :" so that here is a st9,tute expressly 
distinguishing the burgesses ^ from the other persons resi- 
dent in the borough ; and that statute is of much greater 
weight than the one cited by my learned friend, if indeed 
he could derive any authority from that statute ; which I 
submit he could not. But if we were discussing the mean- 
ing of the term burgess ; and, when ascertained, it would 
weigh at all in the scale in deciding this case, there is 
another authority referred to in Brady, p. 36. ** Idem 

^ Freeman is certainly not, ex vi termini, a corporate term. See before^, not^s 
on Mr. Adam*s speech. 

"> See the notes before on the charter, as to inhabitants and burgesses, which 
arc confirmed by thiti statute. 
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^^ petantur in scriptis omnia nomina burgensium infra ba- Sumnuog^ay 
^ bitantium et extra " :'* these two authorities prove most ting mem- 
distinctly that burgess and inhabitant of old were by no ^'' 



means synonymous terms. No doubt there may be cases Burgegg™ 
in which the word burgess may mean inhabitant ; but I will mean inba- 
shew they are totally distinct from this case. I admit, *^^'' 
certainly^ that there are cases in which^ under peculiar 
circumstances, the house have held burgess to mean inha- 
bitant : but what does my learned friend get by that con- 
cession : we are not here upon the question whether we are 
mistaken upon the meaning of a single word ; we are her^ 
upon the meaning of that word conjointly with others; and 
the question is, whether the inhabitants have a right to 
vote. In the case of Abingdoriy in 1st Peckwell, there had Abingaon. 
been no members returned before the charter ; and^ since 
the charter, the usage had been uniformly in favour of the 
inhabitants ; the committee therefore held, without doubt, 
that the inhabitants had established their claim by a clear InbabitanCb 
and decisive usage in their favour : but here the fact is 
directly the contrary. In the St. Ive^s case also, which my St, ive's. 
learned friend will quote to shew that fact, that the inka- inhabitants. 
bit ants sustained their right ; but they shewed a usage as 
far back as 60 years ; the select body seeking to establish 
their right by a modern charter of James II. 

, In the Windsor case the right was determined four times Windsor. 
one way, and three times the other way ; the last was in 
favour of the select body." 

Mr. Bernah — Do you state that it was one of the reasons 
of the decision of the committee in the St. Ive's case, that St.lveV 
they held the charter to be modern. 

Mr, Goulburn. — Yes, sir, in the time of James II. ; the 
decision is in 1702, and the charter was as modern as 
James II. , and the inhabitants shewed the usage began in 
their favour as far back as 60 years. 

I will not weary the committee by going through all 
these cases, they are all quoted in the Liskeard case. 

" See the note before on the charter, as to the passage *' as well enure as not 
** entire resiants." 

^ The last determination, and tbc present exercise, of the right, is in the iuha* 
bitants jiaying scot and lot. 
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Sttmmiogup I say then that the term burgess may have different 
ting mem-* meanings ; but the question is what is its meaning when 
^'' you find it coupled with mayor and commonalty ; when 

w you find it supported by such a clause as the one I have 

mav have read ; and such an usage as I have before referred to. 
meanina. Before I go particularly to the returns, I would shortly 
Common- advert to the ^erm commonaUy. My learned friend, 
^' Mr. Adam, has stated to you legal authorities as to the 

meaning of that term p, which I am quite sure my learned 
friend, as a lawyer, will not for a moment stand up to 
deny. I have already mentioned some of these autho- 
rities, Comyn's Digest, 10 Coke's Reports, and Rolle's 
Abridgement. And if we wanted parliamentary authority, 
we have it in abundance of books ; the committee will find 
W. GUb- in Lord Glenbervie's Reports, page 225 *^, that the very 
point in issue was upon the meaning of the terra common- 
alty; and it is there expressly decided that' commonalty 
Tewkes- refers to the select body. Also in the Tewkesbury case, 
^^' 1 Peckwell, page 146 ^ there is a great deal of discussion 

upon the meaning of the term commonalty ; and the deci- 
sion of the committee will be found to be in favour of the 
select body. But the case, above all others, establishing 
Plymoutli. this point, is the case of Plymouth in Heywood's book on 
Boroughs, page 226 ' ; and this is the strongest decision in 
a parliamentary view that can be imagined, because there 

P See Mr. Harrison's answer to these cases, post. 

4 The page here referred to, is probably p. <255*of the 2u vol. In the Poole 
case ; but it is the argument of counsel, and not the decision of the committee : 
the committee finally decided in favour of the select body ; but see the statement 
of the case, and the observations upon it, in the Appendix. The cases cited by- 
Lurd Glenbervie, in his notes on the Poole case, shew that commonalty meant the 
inhabitants paying scot and lot. 

*" See this case in the Appendix. 

* In that case tlie question was, whether (he freeholders had also a right of voting, 
or only the freemen, and the decisicm was, rightly, in favour of the latter ; although 
the proper ground for that decision is not stated iii the report of the case. All the 
freemen, or liberi homines, were in that, as well as in all other boroughs, en- 
tilled to vote : the freeholders, if they were also resiants, were likewise entitled, 
not in respect of their freeholds, but of their resiancy , as has been stated before : 
when contradistinguished, therefore, from resident freemen, the freeholders had 
no right to vote ; and the decbion was in terms correct : but the misapplication 
of the term freeman to resident and non-resident members of the corporatio;i has 
produced in that place the same mischief which exists in so many others. 
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the house> having determined the right to be in the mayor Summing up 
and commonalty, the petitioners appealed to know the ting mem- 
meaning of the word; issue was joined upon what was ^^' 
the meaning of the word commonalty ; and in that case 
the house resolved that it extended only to the select body. 
Now is or is not that as clear an instance of the parlii^ 
mentary meaning of the word, as those authorities cited by 
my learned friend, Mr. Adam, are of its legal sense ? In 
addition to those authorities, I would quote Dr. Brady's Dr.Bntfjr. 
book^, which is full of this doctrine from beginning to end ; 
and I must take leave to say, although I observe my 
learned friend smiling, that Brady was a most learned 
person, and from his situation most likely to be accurate 
upon this subject. You will find that book tdling you 
that cammonaUy must be confined to the higher orders ",• but Common, 
he reprobates the notion of it being extended to the 
people generally : and in Madox's Firma Burgi, you will 
find him using the same language, and stating that com* 
monalty applies to the select body. * 

What is to overturn these authoritiel? What is to Usage, 
overturn them when coupled with the usage in this case i 
Am I not right in insisting upon this point ? If you have 
a doubt, to what are you to look for its solution ? The 
law books teem with authorities to shew you that your 
only safe guide is usage. 

Having alluded to the general language of the returns, Borough 
I proceed to comment, with a little more minuteness, upon ******** 
the paiticular words used in them. A great deal of stress 
has been laid to-day upon the variety of words to be met 

* See observations upon the object and effect of Dr. Brady's book, in the 
£ditar*s Sketch of the Hbtory of Boroughs. 

^ It is hardly possible to conceive a definition more directly in opposition to the 
primary meaning of the word than this. Dr. Brady reprobated the notion of its 
extending to the people generally, because it was contrary to his prejudices and 
political feelings. 

' Commonalty may, no doubt, apply to a select body within a borough : there 
may be a corporation of certain persons only in a borough incorporated, as a com. 
pany of weavers, tailors, grocers, &c. and the general body of either of those 
corporations may be called the commonalty of that corporation ; but that is clearly 
distinguishable from the commonalty of the borough y who are the persons to return 
the burgesses to parliament. 
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■P when tbey bad clearly a right to use a common seal, they 
sometimeB neglect to state it to be so ; and on the occasion 
I have adverted to» two returns are sent up of the same 
date ; one is stated to be under the common seal, the other 
not. But the fact remains, and nothing can get rid of that 
fiict, that though the returns before the charter are the 
greater part of them by the mayor and burgesses, and mayor 
and commonalty, only one seal is affixed to them. Have 
I not a right to call it a common seal i It is fair reasoning 
to say, that if, when they had a clear right to fix a cor- 
porate seal, they do not call it a common seal, their omit- 
ting to call it so in the returns before the charter does not 
shew that the seal then used was not also a common seal, 
particularly when I have a right to have them considered 
oonjointly. It is not merely that there is a commonalty, 
or a seal, or a mayor, here considered separately, but we 
have a right to join them altogether : and you have them 
holding courts which you are told they could not do if they 
were not a corporation, of which you find also all the other 
incidents ; such are the facts of this case, and the law appli- 
cable to it as clearly shews that they must have been a cor- 
poration. 

My learned friend, Mr. Adam, stated yesterday, (but I 
must repeat it), that in the case of Ashby v. White, Lord 
Holt^ speaking of tenure in burgage, and citing Littleton's 
Tenures, 162, says, it is part of the constitution of £ng^ 
land that these boroughs shall elect members to serve in 
parliament, whether they be corporate or not ^ : now that 



^ This passage is not from Littleton, but from Lord Coke's Comment ; and 
he expressly states, that the boroughs he speaks of returned burgesses to parlia- 
ment, whether they were corporate or not ; consequently, if being incorporated 
-was an accidental incident to a borough, which might or might not exist with- 
out affecting the right of election, it is quite clear that it was not a corporate 
right. If the passage in Littleton is strictly examined, his doarine will be 
ibund by no means inconsistent with Glanville. Littleton wrote only with 
a view to tenure, as ap|)ears from the customs relating to tenure in boroughs 
which are enumerated in this chapter, and amongst other particular speeies, 
he properly enumerates burgage tenure ; that Us, the particular mode by which 
' tenements in boroughs are held ; he limits his doctrine to those boroughs in 
-which the tenements are held of the King or some lord ; because to those, prq>erly 
•speaking, his rulf s of tenure could alone apply : but there were some bwoiighs in 
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shews tlie false teasoniog in these docient times. ' Glanville; Summiiitiip. 
tells you, that where there is no other right; no corpprate ting meml 
right, custom, or charter ; that the common right is in the, ^' 



i^ 



which, from the earliest times, the tenements were not held of the King or any lord, ^'*''^"**» 
but the borough was held by the hihAbitaatSy as in I.OQdony and many other 
places* The first writs require that every borough should send two burgesses to par-* 
^ment ; and this doctrine of burgage tenure applies only to some boroughs ; it is 
dear, therefore, that this species of holding could not give the right of election; but 
is only an accidental incident, like the corporate privileges, which ought not to affect . 
tile right of voting. And there is this fiict to support such a view of the subject, that 
traces of bufgages are to be found in all the boroughs of which any ancient records are 
m existence, whether the right of voting be a burgage tenure or corporate right, or 
exercised by the inhabitants at large, as London, even till the time of Hen. VIII. 
Th^e can, therefore, be no doubt, but that the burgage tenure right of voting is an 
vsurpadon of the same kind as the corparate right; in one case the lord or steward has 
tuccessfuUy excluded the inhabitants orhui^essesat large, as the mayors and select 
bodies have in corporations. But both rights are eq^ually inconsistent with the unit 
formity of the orighial right of election, and writh the ancient history and laws of 
this country. It seems, therefore, to be particularly unfortunate to cite this chapter 
>oif Littleton, (from which, in all probabiUty, one usurpation arose) and from the 
misapplication of it to attempt to sujqxnt another. If, in the quotation of this 
passage, the expresuon *' these boroughs," is intended to be applied to burgage tenure 
boroughs alone, Littleton does not justify such an application ; he saya just the re- 
verse ; his assertion is general, that *< the ancient towns, called boroughs, were the 
<* most ancient towns in England, and those towns, which now be cities or counties, 
« in old times were boroMghs, and called boroughs; for of such old towns, called 
<* boroughs, come the burgesses of the parliament;*' from which it appears that 
it was of the aodent boroughs generally, and not only of those which are now 
called burgage tenure boroughs, that Littleton speaks, as. sending members to 
parliament. Neither does this passage, when properly taken, affirm, as is often 
imagined, that boroughs were so called from sending bui^gesses to parliament ; be- 
cause, if Littleton affirmed that, he stated what is known to be inaccurate, inas« 
much as boroughs existed long before they returned members to parliament : .but 
this passage may be explained in such a way as to make it both intelligible and 
correct; wliich certainly should be taken as the proper construction of the compo- 
sition of so accurate an author as Littleton. It is equally capable of this construe* 
tlon, that 7 such towns were anciently called boroughs, because the persons 
sent O^om them were called burgesses ; which reoonciles^die passage with, fact, and 
for l|ie leasons above, should be taken as Littleton's meaning. As to Glanville, 
he does not affirm that there was a corporate right of election existing ; on the con^ 
trary, the committee, whose proceedings are recorded in his book,, on one or two 
occasions, refused to decide that pcnnt, either affirmatively or negatively; and in 
the same spirit^ in this passage, he, in effect, says, (without deciding whether 
there might or might not be a corporate right of election,] where none it proved^ 
the common law right must prevail. There is, thereforei no contradiction betweeq 
these authors. 

If this chapter of Littleton, and Lord Coke's comment upon it, is further in* 
vestigated, they will be found to contain doctrine and sonnd principles^ applicable 

N 
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Staimitifiip inhabitant hdufieholders and re^identSw Littleton is telliner 
ciag inem^ JOVL diredtly toe contrary; H^re are these two persons 
disagrieeing cm this subject ; Littleton saying one thing, and 
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to the present subject of Inquiry, which would support the right contended for hj 
the petitioner, snd negative that insisted upon by the sitting member. It is true^ 
thst Lord Coke says, in the commencement of his comment^ that boroughs are so 
called, because they send burgesses to parliament ; but he was probably misled in 
that respect by the Modus Tenendi Parliamentum, which was then much relied 
upon, although it has since been treated as a forgery* And Lord Coke proceed*' 
afterwards to give an account of boroughs much more consistent with history and 
authority, deriving it from the Saxon word borhoe, a pledge, which, anciently, the 
freemen gave to each other and the law, for the doe keeping c^ the peace and doii^ 
justice : which pledges were given in the court leet ; the origin asngned t« 
boroughs by the argument on the part of the petitioner ; and proved to have bteii 
the origin of this borough, by the evidence extracted from the borough books. 
Lord Coke dtes, as the venerable authorities for hb doctrine, both Bncton 
and Fleu. 

Lord Coke sieems to have given an improper statement of Littleton's meamugy 
when he says, that a borough is an ancient town holden of the King ; because 
Littleton only says, that bUrgage-tenure is where an ancient borou^ is held of the 
King or a lord, and the tenements within the borough are, therefore, held of the 
King or the lord ; certainly, not advancing so far as Lord Coke does, that such 
was a definition of a borough* 

As to cuttmnt, the law is distinctly laid down by Littleton, that none are to 
be allowed but such as have existed time out of mind, which, Lord Coke'says^ is 
included in the very words. And in his comment upon the passage in Littleton, 
which speaks of a custom as used upon certain reasonable cause, he adds, <* quia' 
** consuetudo contra rationem introducta potius utufpaiio quam consuetndo 
*' appellari debet :** which, if applied to this case, would lead to the question^ 
whether any reasonable cause can be suggested for the power which is now<lumed 
by this corporation, of admitting, as free burgesses, any person whom thfey Uke, 
resident or not ; and rejecting at their mere will, any person of whom they dis- 
approve; a power which enables them, as the free buigesses vote for members of 
parliament, indirectly to nominate for pairliament whom they please* Have either 
theiSjng, the house of lords, or commons, <x any other body in the state, such 
a power ? 

Possession is also required by Lord Coke to be ** longa, conrinna, et padfica: 
** longa, i, e, per spatium temporis per legem definitum continuam dico, ita quod 
*' non sit legitime interupta: pacificam <fico, quia n contentiosa fuerit, idem erat quod 
^ prius, si contentio fuerit justa*'* ** Longus usus nee per vim, nee chm, nee pie- 
<< cario,*' &c. ; and afterwards he adds, <' so as the time prescribed or defined by law 
is'time whereof there is no memory of mah to the oonttaiy :** and, in condusioOfr 
h% says ; ^'^whatsoeVet "was at die common law, and is not ousted or taken away by 
*^ any statute, remaineth sdll f* which prbldples, if applied to the case of the atting 
member, will shew what the usage ought to be, and what Lord Coketfaooght was 
necesnry to supersede a ri^t existing by the common law« lati^hap* lo* 
iec.1'63, 3, 4,- Co.Lit.i09b, ]i9b» ll^b. 
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OFanville another. Now we come to Lord H<)U: " Wheft SMimwiigup 
^^ this right of election is granted within time pf meiQory, ting oenJ 
'** it is a franchise that can be given only to a corporation/ "• ^^ 
NofT, then, compare the law laid down by this eminent "" 
man ;«^this. judge, whose name will live as long as English 
justice has an admirer in the world ;'— couple that with the 
facts^ I have stated : here is a body exercising a right which 
can only be given to a corporation. Surely, sir, I repeat it, if 
theonus lay upon us, which it does not, but upon them, if we 
were called upon to prove our right in the first instance, this 
would prove it affirmatively : but when you come to recol* O""? <» 
lei^t that they ate the assailing party ; that we are, and ' 

have long been, in possession ; and that they on the other 
'side have established no right ; they are left without even a 
pretence for the right diey presume to contend for. 
' Commit€e**-Wbat are the words of Lord Holt ? Ld. Holt. 

A^. Qaulburn.'^ *^ When this right of election is granted 
^< within time of men^ory, it is a franchise that can be 
** given only to a corporation." 

The next piece of evidence to which I shall advert^ QuoWar- 
alniost proves the case. What 19 the issue ? — Again and 
again, I must repeat it, it id whether or not this body was a 
corporate body before the charter of Elizabeth ; whether 
they havo proved that itwa$ not. Nonf here you have^ 
sixty years ago, the very point in issue submitted to twelve 
Bdien in the aeigUbourhobd, with ' infinitely better mean& of 
judging tiban you cean pretend to : and they,' with ail did 
aids they had, and solemnly impannelled, decide, upon 
their oaths, that it wag a prescriptive corporation* 
What evidence would you expect of such a fact ? You 
are aware that the most important rights that can be 

•' This dictum of Lord Holt's must certainly be adQpted wi^ caution, because, 
it seieRU to proceed upon an asAmption of that which is now considered an error ; 
temely, that*baiooghs returned members to parliament beyon4 the time of legal 
memoiy. ■ . HowMer^ at all evenu^ the observation is mapplicable to this phce ; 
because, it.haviog< retuxned members ta parliament before the incorporatjon of 
ElSzabetby the fair inference is, that it was a borough by prescription, nothing Xq 
the contrary being shewn; and 'seat memben to parliuntiut before the first 
return 4vbidii .was j^uoed. 
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detennined in a court of law are determined every day 
upon twenty yean usage. Sixty years enjoyment b suffi- 
cient to protect any one. With an adverse possession of 
sixty years you may defy the world ' ; nothing can remove 
you : and yet here^ sixty years ago, you have a verdict upon 
the very point in issue by twelve men upon the spot : — 
contrast that with the species of evidence constantly given 
in cases of this description. Suppose I wanted to prove a 
xustom. I should call persons who had said they had 
heard old people say so and so > : no matter where thqr said 
it> or how they said it ; still I might call old people to prove 
they had heard others say so. If that is to bar in cases of 
this description ; if that is to determine the most important 
rights ; are we not to look upon a verdict of this kind as 
absolutely conclusive i Surely you will not say that all 
these men upcxi their oaths were incorrect; that they de- 
cided that which was false; that which was wrong. I am 
sure the committee will not say any thing of the kind. In 
the case I have referred to of Lyme, where a seventy years 
usage was held sufficient, there was a verdict offered in 
evidence, which had been found immediately antecedent 
to the time at which it was produced; it had been 
given only the year before : shall it not have weight in 
tfiis case^ where you find it going^back to a period of sixty 
years? 

Mr. Bemal^F^In these cases of Liskeard and Lyme, was 
the antiquity of the coq)oration the question in dispute ? 

Mr.Oaulbum. — Yes, sir; that was the only point in 
dispute. In the Liskeard case, in 2 Peckwell, the whole 
argument turned, just as it does here^ upon whether it was 
a corporation or not 

Here then let me review this body of evidence, which 
appears to me to be unanswered and unanswerable. We 
have the same story told in very different periods : we have 
the charter stating that they had time out of mind enjoyed 
those rights : we have the petition stating the same thing ; 

' Where is the advene pcMeMon in this esse ? 

t Reputation aUme is not sufficient to support such a right; th(0k» must he a 
foundation had, of some exeiviM of the nghti or of usage. 
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that they were'seized of lands, and had hield them tune but Svmmingup 
of mind^ which they could not do without being a corpo- ting mem- 
ration: we have a jury finding the same fact, that time out ^* 
of mind they were a corporation. That is the amount of """■'■"^ 
our evidence ; and I submit that it proves most conclu- 
sively the point for which we are contending. Contrast 
that with the evidence they have produced upon the other 
side ; and again and again I must say that their evidence 
goes for nothing — it does not shew that the right has been No evidence 
exercised by the inhabitants; but it merely supports the Sde/^*' 
ingenious theory which my learaied friends have built up. 
They begin by raising an hypothesis ; and then they pro- 
duce evidence, not to prove their case, but to confirm and 
prove their own theory : that is their course ; thus we have 
evidence called to shew that mayor and reeve may mean 
the same thing. 

Then we have a survey produced :— I do not think the Piiliamen- 
committee will feel much weight due to that, when Mr. II- "^ «»r«y» 
lingworth, feeling his credit upon these antiquarian matters 
at stake, talking of Odo Earl of Devon, he 9aid, *' I beg 
^' leave to say there never was such a person as Odo Earl 
•« of Devon." 

Mr. Bemal. — Is that a parliamentary survey ? 

Mr.Goulburn. — The survey produced speaks of Odo 
Earl of Devonshire, Mr. Illingworth himself saying no such 
person ever existed ; and yet you are called upon to decide 
upon a document so inaccurate, that the witness who puts 
it in cannot forbear to tell you that it is unworthy of credit. 
And then, again, how innaccurately it recites the charter ; 
— ^we do not want it here, because we have the charter 
itself; — ^but it is wrong when it says a power is granted by 
the charter to them to choose burgesses; that power 
was to choose as heretofore had been the custom in the 
borough : therefore this survey may be disposed of: it is 
<xmdemned by Mr. Illingworth, and is not what the com« 
mittee can rely upon for a moment. 

Then a visitation from the Herald's office is produced ; HenU's 
but to what does it amount : it mentions six boroughs : and ^^^^* 
then my learned friends — ^inasmuch as these are supposed. 

MS 
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Sttmmuigrtp ijo ()e corporate bbrougb^i we must assume all the others 
ting men' not mentioned are not so; — they do not prove it; «^the 
^^\ fact, as a matter of history, is otherwise^ My learned 

friend did not attetbpt to shew you that all the other bof* 
toughs were not corporations except those mentioned; 
Ttmey^ Pentyuy Lasimthielj and others i to what then does 
h amount? — to nothing at allt and it is wasting one*£r 
time^ and the time of the comlnittee, in commenting upon 
such evidence. 
Witnessed At the close of the petitioner's case we have up three 
AmcTi*"^ witnesses of a veiy extraordinary description : tlie com-- 
mittee will, recollect them, I have no doubt. I suppose my 
learned friend wished to give us a specimen of the sort of 
persons to whom he wished to extend the right of voting. 
I suppose my learned friend alluded to them when he 
spoke of the bordarii or villani or three night men. They* 
6re parties in the cause here, and came with the greatest 
possible simplicity to give their evidence» to prove their 
6wn right ; and when Mr. Adam asked them, have you 
iiot claimed to vote? — Yes^ I have. And these are the 
witnesses my learned friend thinks fit to close his case with. 
Then there is the old woman^ who had a long journey 
for no purpose : she had heard somebody say, that there 
Iras a chest taken away; and when my learned friend put 
it. Upon your oath, have you known an inhabitant vote i-^ 
Ko, I have not. 

That is the case attempted to be set up by the petitioner 

to meet the case on the part of the sitting member : it i» 

idle to contrast them. On the one side, you have every 

thing loose and uncertain ; on the other, every thing cleary 

satisfactory, and decisive^ 

kigkt stated Kow, having gone through the evidences, with the ex<* 

twncr. ception of what I should wish to say upon the returns pro-- 

duced to«day, I will refer the committed to die right 

claimed by the petitioner. Jtt is a right which, if the dom«» 

mittee were to determine in its favour^ would give rise td 

tincartanu c|uestions without end; because, when this committee have 

made^ their decision, diere would be other qnestioDs to 

ascertain what the meaning of the right is. It is stated to> 
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be in tbe inhabitant householders; the very statement of Smriningup 
paying scot and lot defeats the argument of my learned t^g mtdt- ' 
friend^: if his argument be worth anything at all, the ^'^' 
right is in the inhabitants generally ; the people who are to **■"—■* 
vote are not the inhabitants paying scot and lot ; they are 
the men alluded to by Mr. Merewether ; they are the three 
nights residence men : it is a species of universal suflfrage 
for which they are arguing* They are aware of its ab- Scot and loc 
surdity, and they add to their right a term which had its ts EHz?^ 
origin in the 43d of Elizabeth. * The committee know 
perfectly well that the payment of scot and lot is referred 
to the payment of the poor rate, which was instituted iii 
the 4Sd of Queen Elizabeth. The term used by Glan^^ GUnvUie. 
ville is inhabitant ^ ; but my learned friends are obliged 
themselves to add a qualification which defeats the whole of 
their argument. The principle which we rely upon is 
usage. It has been properly said here, that prescription Us8(c. 
can have nothing to do with it in a case which concerns 
the right of sending members to parliament ; we have 
nothing to do with prescription in these cases ; every body No pre- 
knows that the time of legal manory is supposed to com^ to"^Ua."* 
mence with the 1st of Richard!.. 1189, perhaps the most ™«nur]r 
proper and only term to be given to it is usage; and I uga«e.* 
apprehaid that applies to a case of this kind, quite as much 
as any other; for the presumption is, that ancient and long Ancient 
possessions * have been rightly acquired, and shall not be J?*'**"*"®* 
taken away in a case where the charters or instruments are 
lost or destroyed by time. The committee must see the 
propriety of that principle; they must see that usage, if 
this principle were not to prevail, instead of being a safe- 
guard to a man's title, would be the worst thing that could 



. ♦ 



^ Properly speakios, tbe obUg9ti<m to pay scot and lot is that which tbe law 
would of itself attach to every inhabitant's right of vQting ;[and, in point of £ict, it 
13 requhred either expressly, or impliedly, wherever the inhabitants vote. 
* ^ It is a great mistake to suppose, diat scot and lot had its origin in the 43d Bliz. 
See n«te before, on Mr. Adam's speech ; and lite ako, the Preface. 

^ The term in GlanviUe is inhabitant householder; and it is the coi^sequence 
of a person's being a householder that he contributes to scot, and b^rs lot. 

1 But can the retummg members to parliament) which, even less than 300 
jtmjgo was abutden, f^e osM s posaea|^oa? 
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gnnniqgop b^ipea: suppose tlii3 to have occurred a century hepce^ 
ting mem- the sittii^ member would have so much the less means of 
^' rebuttiog this attack : the seals would be less convinciflgi 

^"^^^"^^ because they would be more obliterated : time would have 
laid his hands upon them; yet the voters would be called 
upon to shew their title. The principle* however^ is* that 
Umge best usage is the best criterion which can guide any tribunal in 
determining a case of this kind; and that principle is 
founded upon these grounds, that it is not to be supposed 
that persons interested in the right, persons having such 
a deep stake in the right, would quietly submit to be dis- 
possessed of it : and it is shewn here, that there has been 
no disposition to sit down quietly under an usurpation : 
here have been persons to maintain^ and that too stoutly, 
their rights ; and yet these persons are supposed to have 
been asleep during all this long period, and not once to have 
started the question we are now discussing in the 19th cen- 
tury. How important this principle of usage has beei^ 
lield in every point of view it is unnecessary to trouble 
the committee with. But it appears that Glanville has 
denied Mr. Merewetber's proposition altogether, and that 
he is an authority for my proposition. As to the two cases 
^***^* to which the committee have beep referred oiPontefract 
Cirencester, and Cirencester, when th^y come to be rightly examined 
they do not prove the position for which my learned friend 
ireaeeater. cited them. In the case of Cirenqe^er, which is cited in 
Journal. the Journal on the 21st of May 16S;4, that borough, not 
being a corporation, or (which begg^ the whole question) 
there being no free burgesses, nor charter, nor custom for 
election, the resolution of the committee states, that the 
election is to be by the householders, and not only free* 
6J«vUle, holders ; and when we look at Glanville himself, he states 
it in that way, that there is no incorporation, no charter, 
and no custom for the election. Can any man say that 
West Looe is a borough in which there are none of diese t 
In which there is no custom of election i The custom has 
been proved to be unbroken and uninterrupted fcnr the 
period of 260 years. 
Glanville* What does Glanville ,^y about n^iige. I would quote 
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th^^sst^ which my learned Friend Mr. Adam quoted this Sumnin^up 

morning; I have gdt the resolution in Glanville's book ; it ting mem- 

18^ ** that there being no certain custom/' and he puts it in ^* 

the front of the rescdution^ •* there being no certain custom y 

*' or prescription, who shall be electors ;" is there no certain 

custom here? It is idle to say this resolution can have any 

application to our present inquiry. The committee will 

find the decision equally inapplicable in the Pomfret case, Pon£ret. 

^' there being no certain custom nor prescription who should 

<< be electors, and who not, then recourse must be had to 

^< common law, or common law right," shewing that the 

rale applies only in the case where there is nothing else to 

go by, where the committee have necessarily nothing to 

.guide them, then they should refer to the right contended 

for on the other side; but Mr. Seijeant Glanville shews 

the force of usage in his observations on the case of Chip^ Chi|>pa»^ 

peniam i it has been read to you before by my learned "** 

friend Mr. Adam, who cited it to shew that nothing could 

be inferred from the '^ et alii homines .*" he is spe^mg in 

a case where the usage favoured the limited right of election; 

he says this, that where the indenture is contradicted by 

fiueUm, there the custom ought to prevail: well then, a 

fortiori, where the indenture and custom go hand in hand, 

the custom wUl have considerable weight. ^ For such argu« 

<< noents as may be made to conceive the right of election, 

^^ or who ought to be electors, out of forms or words of 

<< ind^tures, ought not to be regarded where the usage 

^ imd custom of the elections hath not concurred with the 

/^ forms of such indentures, for the reasons delivered in the 

<^ case of Blechingley, and more strongly in this case. For 

'< in that case the arguments out of the words ^ et alii 

<* homines,' tending to give a greater number of burgessesi 

<^; or inhabitants interest in the election, which liberty the 

<< law favoureth, were not regarded, but rejected in a case 

'< where by constant custom and usage, the election stood 

'< restrained to a limited and qualified number." 

Nqw I wopld pause for a moment, and ask the com^ Costomin 
jnittee if they wanted language to express what had been ^^^'^^ 
the custom in West Looe, whether they could have found 
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;«p knguage more raited to convey such |i meosing, than what 
ting menJ I have read ? Is it| or not, in the evidence laid JMbre the 
^* oonimittee5 a case where by eonsiant custom and mage, the 

' right stands restrained to a limited number ? I say it is i 

the contrary is not pretended ; for again and again I say. 
No exercise f\^^i my learned fiiends have not attempted to shew the 
er's right, exercise of any contrary right* 

Usage. Now with regard to the usage in a legal point c^view; 

Msyor of the cases are abundant ; there is the case of the Mayor of 
HoL^* ^m// v. Homer i Cowper's Reports, 1 10- It might be said, 
that case applied to private rights only. I say in the mayor 
of Hull V. Hmner^ the right was a public right; and the 
evidence was held stiflScient to establish the right against 
£Uridge r. the crown. So in the case ofEldridge v.Knott, Cowper, 214., 
'^""^ Lord Mansfield's language upon this is quite conclusive. 
Lord Coke says somewhere, *< That an act of parliament 
" may be presumed ; and of late it has been held, that even 
^' in the case of the crown, which is not bound by the statute 
'< of limitations, a grant may be presumed from great length 
^* of possession. It was so done in the case of the cor- 
^ poration of Hull v. Hmner," and so in various other 
cases. The case of Read v. Brookmcm, S T. R., 151., which 
first established that you might plead a non-existing grants 
that you might set out that you bad such a grant, but 
had lost it in that case; SO years usage was hdd sufficient 
to establish it ; and there' Mr. Justice Buller, another judge 
of Ae highest authority, says, '< It is the law that grants 
*^ letters patents, and records nmy be presumed from length 
^ of timet it is so laid down in Lord Coke's 12th Report, 
^ page 5, as undoubted law : and in modern times, it has 
<< been adopted in its fullest extent/' He then states several 
cases, amongst others, tie King v* the Archbishop Canter- 
bury,, where Lord Chief Justice Lee says, <*H^e is an 
^ uninterrupted usage, and there cannot be a stronger pre- 
^ sumption : so in Haselden o. Berry^ a jury may find a 
<< recovery on presumption;" such strength and weight does 
the law hold usage to be, not such usage as we have in this 
case, but a usage of a veiy trifling number of years cmn- 
paredtothis. .. 



ELBCTION CA6B!. i97 

i m&'ffiiiike committed Lard Coke*s nption upon the humming up 
Subject, when commenting up^m iiie sMute (^ Glmicesier, tmgmen»I 
in the Second Iiistitate, p, 282, he Bays, ^^ When any ***"• 
** claimed heibre the justices in eyre, any franchises by ^ 
« an ancient charter, though it had not express words for g^^. gu». 
^ the franchisee claimed, or if the words were general^ and tester. 
** a continual possession pleaded of the frsmchises claimed; 
^* or if the claim was by old and obscure words,'' (and no 
case applies more to that principle than this, when you look 
at the corporation books) ; ** and when the party pleading 
*^ expounded them, and averred continual possession, 
*< according to that exposition, the entry was ever inqui*« 
<^ racur super possessionem et uaum, &c. :^ 'and in another 
place^ he says, ^^ I have observed in divers the records of 
** those eyres, agfeeable to that old rule, optimus interpres 
^ rerum usus/' There is another authority of Lord Hard* 
*ad€ke9 in the Attorney General 'O.Parker, and others in S At- Attt Geiti 
kins, 576., relating to an dection to the curacy of Clerken* ' 
well : and he says, ^^ Some soft of limitation is allowed by 
*f both sides to have been put by usage on the liberality 
^' of this grant, and on the constructicm of ancient grants 
<<'and deeds; there is no better way of construing them 
*< than by usage, and contonporanea expositio is iixe best ' 
^ way to go by.'' Now look at all these authorities upon 
the point of usage, infinitely inferior, and not coming up to ^^nfi* 
the usage we have in thift case ; let me ask this committee if 
they are prepared to say, upon a case like this, the affir" 
motive being all upon the other side, they being bound to 
show the exercise of their right, are they prepared in a Not ntw 
moment to overturn all this, and to decide this case con- ^""^^ 
trary to ail that has gone before k i This is no new qiieft* 
tlon you are assembled to try : it has been determined over 
and over again i in the Liskeard case tmce, once before an Liskeartf. 
original committee, and afterguards before a committee of 
appeals it was decided in the Pooler the Teakesbwy,' t^. 
and the SaltasA eases ^ : and are they now upon the ^«vi^e$* 
cases I have mentioned to the committee, in which ^\x^^ 

. ^ ^ theee «ase8 ittthe ^ppea^. 
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8ummn«up the case of the petiticma^ was infinitely stronger tUioi if is 

tins mm- in this^ I ask whether^ in the face of all these decisions, and 

^"' in the face of all the authorities I have cited^ they are pre*' 

"""^^"^ pared by their judgment to overrule them all ? I would 

adL them, what security can any right have? Will they 

not by such a decision lay open all the rights of every 

borough ? Can any borough be safe for a moment if in 

this case the committee were to deternune such a point 

against us ? 

lam not aware that 1 have any more remarks to makeupon 
the evidence, except upon the corporations' book ; and per-^ 
haps the committee would allow me to make the very few 
observations I shall have to urge upon them in the morn- 
ing. My learned friend went very much into detail upon 
these books. I call upon the committee to do nothing so 
dangerous as my leai^ed firiends ask them to do : I called 
upon them to uphold this usage, there being nothing on 
the other side to overturn it. I leave the case with perfect 
confidence in their hands, quite sure they will adopt the 
language of Lord Coke, and say with him, ^ Optimus 
5^ interpres rerum usus." 
Tuesday^ April 28. 
Sommingup Mr. GouUfum continued his speech, 
membtf^ I rejoice extremely in availing myself of the permissicm- 
amimfiU' giveu me by the committee yesterday* I shall only have 
Borouf^ occasion to trespass a moment or two upon their time ; 
because, after the best attention I have be^i able to give 
the extracts read by my learned friends, it appears to me 
that they are altogether irrelevant upon the point which 
the committee have to decide. And I am a little at a loss 
to comprehend what the motives of my learned fidends 
were in putting in these books, except it was for that 
purpose which I should have recourse to in a sinking cause ; 
namely, of throwing obscurity upon that which otherwise 
KTicht^ve was clear to de^ionstration. . We should have been en- 
^*^^*^^ ^^' tj^ed to object to their introduction ; but we did not make 
that objection, because pur whole anxiety has been to let 
the committee see every thing, and keep nothing back* 
Acting upon that principle, we certainly permitted them 

6 
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yesterday to occupy the i^hole of one long day with a Summmgup 
tedious and uninteresting inquiry, which, when the com- tinf'mem * 
mittee come to look at the extracts, they will find has ^'* 
no bearing whatever upon the question before the com- rp - 
mittee. We did not use these books as corporation books "^ inquiry, 
but only as old books, in which was to be found the term oily used 
capital burgess, and by means of which we should be able ^osnewcoc^ 
to shew that the persons signing the earlier returns were nanei. 
capital burgesses: we used them for that purpose only^ 
and that fact they have most fully proved. Another point 
is the period up to which we refer to them, the period 
of 1679 : up to that time we never used them to shew that 
freemen voted in the returns, except in two instances : lip 
to that period we never used them at all"; and after that 
period of 1679, there can be no doubt that they were 
free burgesses, because they are all described as sworn and 
admitted as such. Therefore all this confiision is beside Confb&ni: 
the real question ; there were two exceptions, but upon 
those two exceptions there can be no doubt ; one is a re- 
turn of 1658, in which they are all called capital burgesses 
and Jree burgesses ; there can be no question that is a cor- 
porate return; and the other return is by the mayor and 
aldermen *; and nobody will deny that aldermen is a cor« 
porate name. All this, therefore^ which they were dis- 
cussing yesterday, must be altogether beside the present 
question. 

Now, sir, what does it matter to us what may appear in 
these books : very likely this court leet did talk all manner Comtl^M^ 

^ How were these books to shew that diese penons were corporate capital bur* 
(esses, if they were not corporate l^wks ? 

■ It is, certainly^ an iugenious mode to get rid of the early entries in the books, 
9i> say, that they were not referred to; but it seems to be overlooked, that if the 
early entries differed from the subsequent entries, the latter could be of no avail, 
and the right must be taken from the former entries. Aa to the term free bur* 
gess, h proves nothing : the question is, who they really were ? The peti^onev 
contended, that they were the persons presented and sworn by the jury at the ] 

court leet, as they appeared to be in the early entriee in the books; and not the 
persons at sutwequent periods arbitrarily admitted by the corporation. 

* See before, notes. 
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Ir^"' of nonsenlie of ^very description ; they m^t ehiisi to cril 
ting mem- people by all sorts of names, conventionary tenants, sive 
^* fesicmtet, sive censoreSf and down driver 2 . it is indiffer^t to 



NiniMcf ^ ^^^^ ^^^ ^^ court leet it isj the committee must 
Mukon, collect that when they take upon themselves to presait the 
duty of a tenant, it relates to matters altogether beyond 
their jurisdiction^ and which this committee would have as 
much right to do; they may give all sorts of names to 
^e courts^ court leet or court baron; their great object 
seems to have been to obtain money from the persons claim«- 
ing admission ; and I dare say from the chief justice to the 
jdown driver they would hare admitted any person for his 
d#. 6d* Put all thki confusion out of the ctee, and how would 
it stand ? We have^ from the commencement of the earliest 
Early re- dmes, a Series of returns certainly upon the face of them 



.turns. 



corporate acts ' ; we have the first return by the mai/or and 
^"^"^ "^ eommonaUy . enough has been ^id upon that point to shew 



^^' that it ttiust be a corporate return: we have also the 

£rst return after the charter; and if the committee want^ 

H guide to extricate them from the confusion in whi<^ 

fUtum after this case is invdvedf that return would certainly be the 

Che chirter. |j^ . ^j^^ ,^^ ^^ period when the attention ol the whole 

town was caUed to the antecedent usi^ ; then it was they 

were called to return their members as t^dy had been here^ 

tofore used* You find them usii^ every tetm which could 

give the return a corporate character. Then you have 

Sietu/m, the return of 1658, which must be a c<)rporate tetum,^ be- 

^^^^' cause the mayor and aldermen are stated upon the fece of 

iL Then what have we opposed to this ? Not one single 

IJsage. return in which inhabitant is mentioned; nev^ let the 

committee lose sight of that, that my learned friends 

are here claiming the right to be In the inhabitants; 

and they have not produped a single instance in which 

an inhabitant is put upon the return; not one^ -which. 

either an inhabitant or r^^za;^^ ^ sign^ed. They have not 

, * See before, in the notes* '- 

4 All who. signed the eirly returns were resiants, as was shewn h^ their names 
appearing as suitors at the court leet in the resiant roll* " 
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mtte&ipted to Aew that one single inhabitant daimed to Sinmningu]^ 
Tote: btttiit this confusiony whenever a ray of light does iin%m«m' 
break in upon the darlcness, it is for us. Upon some of ^^' 
the books diey put in, we find that this court leet took care p^^^j ^ 
to distinguish between their proceedings and the corporate 
proceedings. You have the presentment of a man for 
infiringing the privileges of a freeman of the corporation ; 
drawing a clear distinction, shewing that they were neither 
fools nor ignorant, but aware, as it will appear, of the dis^ 
tinction between the people called conventionary' tenants 
and freemen of the corporation : and you see the same in 
the books, because the mode is different of swearing in the 
burgesses of the corporation. ' When a burgess of the 
eorporation is to be sworn in, he is sworn by the mayor as . 
n capital burgess. ' And to a question put by Mr. Adam, 
there was not one instance of the exercise of the right of 
presenting a free burgess. I say if there is any light to be 
thrown upon this mass of confusion, that this tends to 
prove the distinction we have been contending for through- 
out this case. I say, get rid of it all; give them all they 
ask, and the case stands upon a clear usage Of upwards Usage, xoo 
of 100 years. The returns are uniformly one way, and ^**"' 
the clear undisputed usage of a century corresponding Returns 
with it, which makes it an infinitely stronger case than '^ ""* 
that of Liskeard or Ia^c. In the latter, the committee Liskeerd. 
would not disturb the usage, although the returns were Lyme, 
various : but here they are one way : so that giving my 
learned friends all they ask, they will still have to get over 
a usage of 100 years. 

I will not trespass longer upon the time of the <)om* Cdnclinion. 
mittee ; if their decision should be with the sitting 
member, there will be an end of the question: for 
thb tase is contrasted widi the others by nothing 
more than this, that not one corporate man gave ifded^ 
his vote for the petitioner: he does not pretend he had ,^mberf 
a single voter in the corporation; if you decide in question 

concluded* 
' It ehould have been pointed out where this difference is to be met with. 
'"That cannot be so, for a capital burgess Must be a burgess before he -ii capa- 
ble of h^bg elected into tbe former office. 
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SumnuDgiip &vQur of the statement given in by my learned friend^ you. 

tingmeml will give rise to a discussion without, termination, and. 

^' without limit. No man is able to say that this detenoi- 

"""""""^ nation shall not be the subject of a separate discussion, 
of a length to which no one could place a limit; you 
will overrule all the authorities which my learned friend 
Mr. Adam has cited to you ; you will be saying, holding 
lands, having a sealj the body calling itself the mayor 
and commonalty^ are not incidents of a corporation \ you 

jkutboritiM. will overturn all the authorities upon the subject ; Tewkes- 
bury, Saltash, and Lyme, they must all be set aside^ 
and you will be encouraging that spirit of innovatioa .. 
which is a little too much on the alert, in my humble 
judgment, and which is never satisfied with the wisdom 
of our ancestors, but is seeking to ground upon it the 
wisdom of crude speculators. 

Reply for Mr.Harrison. — In addressing gentlemen of the high 

tkm«r ?' himour and integrity that I know belong to the members of 
, this committee^ I am perfectly satisfied that no consideration 

that arises out of any trouble they may impose upon them- 
selves by one judgment or another, will produce the 
slightest influence upon their minds; and, therefore, not- 
withstanding my learned friend has told you, that if you 
decide with him, there is an end of the question, and you 
will immediately separate; and that if you decide with me 
it will lead to further discussion : I am sure it will not in- 
fluence your minds in throwing the slightest balance ia 
favour of my learned firiend. I feel that it will produqe in 
your minds, on the contrary, a jealousy and fear least it 
should produce that impression. 

fnaoradon; My learned friend tells you, that at this period, wheu 
there : is a spirit of innovation alive, you will be doing a 
dangerous act in admitting the statement we produce, 
instead of that of the sitting member : an observation^ I 
trust,, more in favour of the view I have taken of the i^ub- 
ject, than of that adopted by him: for I am confident 
there is nothing more likely to be efiectual in stopping that 
spirit of innovation, than giving to those who are watching 
this question, a firm conviction that you are deciding^ 
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aooorcliog to law; and that every usurpiitioQj whea^is- ^^ly^ 
cohered apd tproyed before t;hig tribimial^ is inaUmtly pi^ tioner. 



dp^n : Ihat the original rights belonging to pai*ties are ■ 

substantiated by this jurisdiction ; and that they are here 
guce of finding a candid and impartial heai^ing of their 
case, and a just and honourable decision. I feel satisfied, 
that the best course tp pursue, to prevent innovation, is to 
take care, in every instance of this kind, that the decision is 
siK^h as must meet the public approbation^ because founded 
upon the law and the evidence in the case. 

I now come shortly to bring back the attention of the Question, 
committee to the question they have to decide. It is upon 
two statements; one of which, given in by my learned 
friends, declares the right to be in the corporation ,- they 
say it is in ^^ the mayor and burgesses of the borough, 
<* being members of the corporation." It is quite clear, 
therefore, that unless my learned friends have satisfied the 
committees (and I cannot get rid of any impressions they Not corpo^ 
have made), that this is an ancient corporation, antecedent "^® "^^^' 
to the time of Elizabeth, their right fails. If it was not Not affected 
a corporate right, it could not be affected by the charter of ^f^l^^^ 
Elizabeth; it falls to the ground entirely. I do not stand . 
in the same situation ; because, with reference to the inte- immaterial 
rests I advocate, it is really immaterial to me whether it is whether*"*' 
a corporation or not. I feel satisfied and confident that the cprpomion 
right was in the inhabitants or burgesses of the place ; and 
I think I shall be able to shew that my learned friends have 
not shaken the authorities I have quoted ; which I shall do 
very shortly. I think I can support those authorities, and 
jjhew that the ground upon which we put the right has not 
been shaken. I stand equally firm for the protection of the 
rights I advocate, even if there is any thing shewn like a 
corporation antecedent to the reign of Elizabeth. It was 
then a right, if my learned friend chooses to say so, in the 
burgesses; but they must be burgesses resident in the Residents. 
place ; a qualification which could never be got rid of; as 
.1 will shew from the charter and the evidence : and I state 
it now, to call the attention of the committee to the points 
upon .which they will have ultimately to decide. 
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Reply for ^y learned friaids have attacked us for putting: in the 

thepeti- / ^, , 1 „ . 1 . 

tioner. woros '* scot and lot into our statement: the comnnttee 
- know they are not bound by any statement of right ; they 
are bound to report the real right : they may discard both 
not bound by of our Statements, and adopt another, if the evidence and 
tbestate- arguments lead them to such a conclusion ; and they may 
find whatever right they think applicable to the original 
state of this place. My learned friend tells you it is an 
expression that can arise only from the 43d o( Elizabeth ; 
that there never was such a phrase used before. Is not my 
learned friend aware that a vast number of boroughs ex- 
isted long before that act, in which scot and lot has become 
one of the criteria of the right of voting ? Does scot and 
lot arise out of the 43d of Elizabeth ? They are terms as 
ancient as any in our language ; being of Saxon origin. 
They have, indeed, given rise to a great deal of discus- 
sion ; and the different writers upon the subject have come 
to this conclusion, that thev meant all the burthens the 
people had to bear. In the statute of 35 Henry VIII., 
which is before the statute of Elizabeth, according to my 
notions of chronology, the words are mentioned ; and in 
another act, relating to the city of London, the terms 
" scot and lot " are also introduced. It has only been in 
later years, I apprehend, that the poor's rates have been 
taken as the modern evidence of paying scot and bearing 
lot ; but that it originated as I have stated before, is be- 
yond all question. It referred to taxes and impositions 
which preceded the poor's rate; but that tax has been 
since adopted as the criterion of the right of voting instead 
of the others. There are many places in which the church 
Reason of rate is required to be paid as well as the poor's rate ; and, 
Scotland lot. therefore, it is not true that the '* scot and lot " is confined 
to the 4Sd of Elizabeth. The reason of our inserting that 
term is tnerely to define more accurately what is an inha- 
bitant householder: the latter are the terms found in 
Glanville, and others ; but subsequent determinations 
Qualifica- have added scot and lot as the qualification implied by the 
by"aw.^ '^ '^^^ ^J^d to prevent the term inhabitant being considered 
35H.VIII. too vague. By the statute of the 35th Henry VIII. the 
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person who pays the wages of the member is to vote ; which ^t^y fo«" 
is merely saying that the same persons shall vote as in an- tioner. 



cient times paid the scot and lot, and were subject to — — 
attend at the court leet. The committee are at liberty to 
adopt that form of statement or not. I have explained why 
we have put it in ; and, ;/ it were taken out\ the effect 
ivould be the same^ according to a variety of cases that 
have been decided, as Taunton and others; whieh have Taimtoa. 
fixed the meaning of the terms inhabitant householder, 
used in the Cirencester case. The real object of all Cirencester, 
these terms being merely to shew who are the people be- 
longing to the place. Not that it is any original right 
of voting, but only a legal adjunct : a sort of criterion 
by which it is shewn who are inhabitant householders : 
so that all others may be excluded. Scot and lot, so far 
from having a tendency to produce the confusion my 
learned friend slates, is introduced by us to prevent con- 
fusion ; in order that it shall not be left in doubt who are . 
the persons entitled to vote*, whether those who voted 
anciently, or those who paid the wages of the knight; and, 
therefore, the voters are described as the inhabitants paying 
scot and lot. But, as I said before, it is for the committee 
to determine upon the two rights ; and they are not bound 
by either of them. 

1 proceed now to justify the statement I have before 
made ; — that, whether this place were a corporation or not, 
we are entitled to such a resolution upon the subject of the 
right as will give us all we seek ; — whether it be a resolution 
* in favour of scot and lot voters, or in favour of burgesses being 
residents in the place* and, no others. My argument will go Resident?, 
to shew that the right ought to be exercised hy residents alone. 

Committee. — How is the petition framed as to the right ? 

Mr. Harrison. — We have not* stated any right, in the 
petition : it is not usual to do so. 

* One considerable advantage derived from the payment of scot and lot being a » 

<)ualiiicatipn fur voting, is the notoriety which the poor-rat§ affords to the can- , 
jdid^tes apd the electors of the names and residence of the voters; an advantage , 
which the legislature has recognised, by requiring actual assessment to the land 
tJtx as a qualitication for the voters in county electi(Mis. 
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Gtanville. 



Canmitife. — What case 4o you jOi^ke out as havipg ten* 
dered corporators? 

Mr. ffarri^on.'^W^ tendered no oorporators ; our re- 
Jum must depend upon tb^ right of the inhabitants paying 
iBdot and lot. But we are now nierely upon the riglU; and 
' what I am now saying is as to the rights which the persons 
who present this; petition^ are anxious to maintain and si^p- 
port; and therefore h foi" ^^ preset, altogether discard 
tbe consideration of the return, and make no allusion as to 
^dt the effect of ax\7 determination may be in that 
raspect. 

I now cofne to the s^i'guments I originally laid before the 
committee^ to shew that my learned friend has not shaken 
apy of the authorities I adduced. It certainly h^s hap- 
pened, whimsically enough, that Mr, Adam is frequently, 
in the contests in which we are engi^ed, called upon to SHp- 
port ihe^ide he npw h^ to oppose. I have to cite Glan«- 
viUe; and he is obliged to resort to Dr. Brady. IwiU do 
him the justice to s^y, that he acted ipuch more discreetly 
than his young friend ; beoa^se he dealt with Dr. Brady 
iwy tenderly indeed. He said^ that in the passage which 
be quoted (p.9i.} he could ttot be wrong; because Dr. ^Tady 
was only giving f^n ^xt^a^t from Domesday-hook : and it is 
very singular that it happens here, as it has before, that 
Brady is wrongs or at least un&ir, in bis quotations. 
I will shew he has bere» (as he does continually, which 
destroys all cpafidence in his bookj, given a false trans- 
lation : he hiuB been convicted in so many instance?, 
tbiit I am qiu4.e sMre no man wh,o knows th^ book, 
and the origin of it, a.Qd why it was writt^, can 

quote it. 

But what right is s^et up iii Gla^iville ? Mr. Adam says 
ihat Sir Edward Coke was oin the commitjtee ; and that, 
although his name is of coioasid^raU^f w^ht, yet it m^st 
be recollected that he was at that time dismissed from his 
situation; and he adds, that the cause of his dismissal 
would not entitle him to any particular consideration :— 
but I would ask the committee to say whether there is any 
book in which mor^ teipperate judicial language is used 
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fr6m the beginning to the end j fn which, if there #as toy ^«P*y ?* 
ihixtnre of Sir Edward Coke's asperity^ it was tempered tioner. 



by the toore sober jadgrhent of those who were his assist- ' ■ 

saits* Throughout the book, from the beginning tb the 
endj there is not to be found Any one expression or priti- 
ciple &o stated as to justify the reniark that any of ibe 
decisions there arose out of any advei-se feeling to the con- 
stitution of the country. Do Glanyille, and the membei^ 
of that committee, overset all ancient rights, all usages or 
customs ? Do they not pay every possible regard to them 
by saying, where there is no certain usage to the contrary, 
there the common law right will prevail ? They did not 
wish to overset charters, or any of the principles of law ; 
all that is said there is, that *' where no certain custom is 
** proved to prevail in a place, the common law right must 
*< decide the point.'* The committee will recollect the sort 
of perversion in argument which my learned friends re- 
sorted to to get rid of this book and these authorities : 
they say that tkey are not to prove the usage, but that I Onus on 
am to prove the common law right. Did any lawyer ever ^*^^'"5 "**'"" 
hear such an assertion ? The common law proves itself, 
if no certain custom is shewn to the contrary. It is for my 
learned friend to shew the contrary. They have befen Petitioner 
endeavouring to throw upon me the whole of the onus, as commoli 
if I had not proved the common law right existing J«w. 
here ; I shew the common law right by the returns : 
they must shew that a particular right, inconsistent with 
the common law, prevails in this place : the common 
law can only be overset by shewing that a particular 
right is established by ancient documents ; if they have 
made out that, I admit the common law right will not 
prevail. 

Now let me consider some of the cases which my learned 
friends have quoted, and which they urge your decision iti 
my favour would overturn. Upon citing the Ldskeard Liskeard 
case, my learned friend stated that Mr. Fox, who acted its ^^^} ^* 

*' . X 8 1 4j see 

nominee, could not peri^ade tha^ committee that there had Appendix. 
not been a corporation prior td the charter. But if 
Mr. Fox was the nominee ; the Honourable William 
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Windham was chairman; and the committee were Mr.][(i<* 
chard Gervas Ker, Mr. James Martin Lloyd^ Mr. Jpsiah 
Holden Strutt, Mr. Joddrell, Mr. Prinsep, Sir Robert 
Barclay, Viscount Loftus^ Mr.Russell, Sir Mathew Bloxam^ 
Honourable Charles Kinniard, Mr. Ormsby, and Mr. Ro- 
bert Holt Leigh ; and Mr. Sturges Bourne^ a lawyer of 
that day of very considerable eminence, and a person dis-* 
tinguished for talent and legal knowledge, was the other 
nominee, and might be considered a fair competitor ibr 
Mr. Fox. 

In that case the charter was granted by Queen Elizabeth; 
and in 1391) anterior by centuries to that charter, there are 
sets of indentures, and a lease of lands, sealed by the common 
seal of the borough. Amongst the returns there are > in- 
stances of this kind, '^ In witness whereof we have caused 
^^ the common seal of the borough to be openly put, &c." 
A body of evidence of that description was given, shewing 
that a common seal was in existence long anterior to the 
charter of Elizabeths And in an early visitation the bo- 
rough is described as a corporation having a common seal 
In a visitation also, in 1620, it is again stated as having a 
common seal, and as having an ancient corporation, and 
is enumerated, on another occasion, with five other char- 
tered boroughs, as having seals. And a dozen indentures 
were put in, signed with the common seal ; and a subse- 
Visitatioiis. queut visitation states it to be an ancient incorporation re* 
incorporated by Queen Elizabeth. 

Committee. — Was not there an inqubition in the case of 
Liskeard ? 

Mr. Harrison. — Yes, sir. And I apprehend, with this 
evidence pf incorporation, and with all these ancient deeds> 
it was impossible to say that it was not a corporation. 
There is an inquisition, there are deeds, there are entries, 
and visitations, and, I believe, lands are purchased. Is 
not my learned friend satisfied with that ? I am anxious 
to discharge my duty as shortly as possible ; and without 
further .canvassing that case^ I trust the committee will 
see, that it is as distinct from this, as a case can possibly 
be. 
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* I proceed now to the other points which my learned friends ^«pl7(or 
have urged, but which I shall touch upon but slightly. They doner. 
first say, that there was a mayor in this borough before 



the charter ; and a gentleman^ Mr. Luder^ who is now ^^^"^ 
dead, is attacked by my young friend, who says it is Mr.Luder. 
strange we should ransack his manuscripts, and refer the 
committee to scraps and bits of his papers. Mr. Luder 
was a mstti of most . extensive practice before committees ; 
he was in the record commission for many years, and 
deeply concerned in these matters : he has written a valu- 
able work upon the subject ; and having gone through 
it with great care, and made many additions to it, he 
selected it from his books, and left it as a legacy to the 
society of the Inner Temple, of which he was a member, 
to be deposited in their library. My acquaintance with it 
lurose from copyings many of those notes. I stated, from 
Mr. Luder's book, that a mayor was not an incident of a Mayor. 
corporation ; he shews you that the term mayor was used 
in this country long before any corporations existed. But 
my learned friends would, by their argument, give a corpo- 
rate effect to the term long before antiquarian historians, 
or any body else, can shew a corporation existing. It 
could not have had a corporate meaning till long after the 
period to which my learned friends refer. Mayor is a 
term, comparatively speaking, of modern date, as con- 
nected with a corporation. It was not till more than a cen-» 
tury after the conquest that London had a mayor. Win- 
chester was the second. And it may be said, generally, 
that the term mayor, in England, is not indicative of a cor- 
poration, unless it has been used in that sense in any par- 
ticular place. I before mentioned eight or ten cases in 
which mayors exists and make the returns under their 
seals, in which there never was a corporation. In the 
case of Peterffield the mayor has made a return under Peters6eld. 
his seal from a much earlier period, although there is not, 
and never has been, a corporation in that place : there was^ 
indeed^ a charter drawn out for it, but it was never granted : 
nevertheless it has a mayor^ and that mayor has always 
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made the returnsy m h the case with a ^rariaty of ot&er 
pkicas. 

My learned friends also say, that a ^eal is an indkaaticw 
of a corporation. I cpioted before many instances, in each 
of which there is a seal, although there is no corporationy 
and never had been any. A seal, then, 19 not bxi indicatioli 
of a corporation. 

I next come to the holding of lands. And before I ob- 
serve npon that, I will jost state, that my learned friend sayd 
we deal nniairly with this case ; that we attack each of these 
things singly, and shew that they are not indicationft of a 
corporation ; but he argues that, when taken together^ theji^ 
prove a corporation. If I attack them singly, and establish 
that they have no connection whatever with a corporation^ 
I dispose of them altogether. A learned judge used to 
say, when a person chose to heap upon him a crowd of 
onimportant witnesses, that 100 immaterial witnessei^ coaki 
never make one material one : it is quite impossible by thai 
sort of association of evidence to alter its intrinsic character ; 
and if^ when taken separately, it proves nothings it cannot 
in the aggregate make cogent proof. 

Now, with rd*erence to the lands, we will see what the proof 
is ; they say, that there were lands held by a prescriptive 
corporation of this place, because the petition of the mayor 
and burgesses states, that they bad lands belonging to thein 
from time immemorial. Now, what is the charter of Eli' 
zabethP it grants to the corporation of the place what-^ 
ever anciently belonged to the inhabitants of it; the 
Inhabitants, corporation are, therefore, the successors of the inha- 
bitants; a corporate body constituted of them and en« 
tided to inherit all the rights that had previously be- 
longed to the ancient inhabitants, because they were 
the persons put in their situation : they would claim it as 
their property, because it had belonged to the inhabitants in 
ancient times : but my learned friend says, he will shew that 
inhabitants cannot take lands ; and he charges me with qud*' 
ting MadoX} who, he says, is a very flippant author, ^nd n6 
lawyer. Madox was not only an antiquarian, but a lawyer. 



Charter of 
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Madox. 
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poss^ing vtoy eotMiderabkr legal kiMyvrlei^e'^; land «ir«ry ^epijrf^ 
person ffimiHat with his book^ will admit thtft a mote van tioner.*" 



itiable work does not exist in our langtiage: he ooUeott the * 

authorities, shewing that persons, inbabitanfii of a plocey 
may, and ^d hold land* precisely the same as corporale 
bodies i no legal dictiMn can get rid of these fitcte. 1 cited^ 
also, a variety of cases in which lands were hdd by bo** 
roughs^ in which no corporation bad cTsr exited. One 
was Peter$fieUb, where the Inhabitants anciently took the P«ttfsfiekL 
renter, which the mayor now receives) and applies them to 
the use of the inhabitants of the place. The mayor in tha€ 
place was chosen as in this^ by the court leet> and is so 
chosen to the present hour. Littleton may say what the LitUeton. 
law of tenure is in his celebrated book, which I admit to be 
one of the highest authorities in the law for all matters of 
which he treats, and I admit the commentary on it to be 
equally entitled to consideration; but let me see whether that 
authority bears out my learned friend. I will advert to the 
passage quoted^ and shew you that it is an authority in my 
favour^ and directly against my learned friend. The passage 
is thus : " The parishioners or inhabitants, or probi homines 
" of Dale, or the charchwardens, are not capable to pur^ 
" chase lands." No doubt, at the time Littkton wrdtej 
the law had been laid dawn, that they could not purchase 
lands, and according to that doctrine^ a grant of landd mad^ 
at that time would not have been an effectual grant ; to be 
then valid, it must have been granted to them and their 
successors in a corporate capacity. But what does Lord 
Coke go on to say ; '* An ancient grant by the lord to the Co. Litt. 
" commoners in such a waste, that a way leading to their 
^^ common should not be straitened, was good, but, other- 
** mse it is of mch a grant at this day ," so, that many 
grants, good in ancient times, were not good at the time 
that Litdeton wrote. He says^ " And so in ancient time a 
grant made to a Lord et faommibus suis tarn liberis quam 
nativis, or the like, was good: but they are not of 
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» He has clearly shewn by records, that Lord Coke was mistaken, at least in 
one respect, as to burgage tenure. S««» Fir. Burg, p. 23. 
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*' capaicity to purchase by such a name at this day; 
in old timesi they certainly did, and the fact is, that there 
are instances in. which towns> not incorporated, hold lands 
tp the present day ^ ; ' but they could not so purchase npw ; 
which, however, does not prove but that it was otherwise 
formerly, as Lord Coke a£Brms. What becomes, then, 
of my learned friends law, as they quoted it from Littleton ? 
My learned friend forgets that the argument would be of no 
inhabitanu. use to him, unless he could have shewn that inhabitants 
never did so hold lands : will it be said, that because, com- 
paratively speaking, a modem, corporation succeeds to 
the inhabitants of a place, that, therefore, you are to 
assume that a corporation must have been granted in old 
times? 

Committee. — What do you say to the prescription ? 

Mr, Harrison. — That must be before the time of me- 
mory ', and there is no pretence for saying, that a prescrip- 
tive corporation existed in this borough from the time of 
Richard I. 

Committee. — You know the distinction between custom 
and prescription, and for what rights you can prescribe ; 
and it is recited, in the very outset of the charter, that this 
place had rights by prescription ? ^ 

Mr. Harrison. — I apply it in this way : the charter is 
a grant of incorporation, giving, at all events, further 

" Calne, Petersfield, and many other places, are instances of this kind. 

* It may be even doubted whether it was a borough at that time. The charter 
granted to Odo de Treverbyn, by the King of the Romans, after the time of legal 
memory, does not afford any inference that this place was incorporated at the date 
of that charter ; but the total silence of it on that head affords a strong inference 
that it was not. 

y With all due submission to the very learned member of the committee who 
suggested this question, there were rights, which the inhabitanU might have pos- 
sessed by prescription, sufficient to satisy these words, without their being a cor- 
poration by prescription. Had they really been so, and it was the intention of 
Queen Elisabeth, when she granted the charter, to state that fact, she certainly 
would, by direct words, have called them a corporation by prescripdon, and not 
have left that material circumstance to be collected from inferences and deductions 
so remote, as that — it being stated they had rights by prescription, (which it is said 
inhabitants, if not incorporated, could not have), therefore, they must have been 
prescriptively incorporated. 
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privileges to the inhabitmts of the place : who might, ^«P>y f<v 
according to ancient authorities, have held lands by doner. 



prescription ; but they could not take them by grant as — — — 
inhabitants in modern times. 

Committee. — What do you say to the usage? Usage. 

Mr. Harrison. — Usage is the custom of any particular 
place. 

Committee. — In prescribing for a right of way, you must 
avail yourself of usage ? * 

Mr. Harrisoni — I find it laid down, that inhabitants 
might hold lands, and they might prescribe that they had 
held them for all time, which would be evidenced by 
shewing, that they let them as their property, and had re- 
ceived the rent for them. 

Mr. Plunkett. — Is there any instance in which a prescrip- 
party claiming an estate, not by inheritance or descent, "°"* 
but by succession, and not being a corporation, has 
prescribed ? 

Mr. Harrison, — I do. not know that there is any instance 
of that kind to be met with in our modern authorities ; but 
Lord Coke tells us what the I&w anciently was. 

Mr. Adam. — I rather think the point is decided the 
other way. 

. Mr. Harrison. — Many rights and liabilities are regulated 
by prescription ; and a variety of cases are stated in Madoxy Madoz. 
in which actions have been formerly maintained by the inha- 
bitants and men of a parish, although at a subsequent period 
the law became altered. It is admitted by Lord Coke, that Coke. 
such grants were good in ancient times ; that persons so si- 
tuated might hold lands ; and I shew, that there are many 
instances in which such possessions have been enjoyed down 
to the present day, and the rents of the lands are still received. 
Whatever might be found in the books, with respect to the 
law in subsequent periods, I contend that the law never 

* Usage is, generally, the only evidence by which such a right can be made 
out %" and it is the best, because such usage is adverse to the exclusive pos- 
session of the owner. But is such evidence, in reason, applicable to the exercise 
of the elective franchise I 
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Reply tt would say» that when tho property had' been l^gaMy vestcKi in 
tioo^r* th* inhalktaDts from s period whea a grant to tb^m as inha- 
■ bhants would have been good» that it should be tafceb from 

them, because it was granted in a manner which, if done at a 
subsequent period, would not be good* But in truth, pre- 
scription is a term very often misapplied ; and in no ease 
is more misused than in parliamentary questions, and with 
re&rcnce to borough rights. It seems also going too far 
to construe^ with suck exactness^ the nxfrds to be niet *mitk in 
the recital of a charter^ where the object was to enumerate 
every right to which the inhabitants could even by any jpossi-' 
bility be entitled. 
The charter Tlkis duuTter is a gfaut t9 the bnrgesses and inhabi- 
tants ; it recites, '* Whereas the borough of Portbyk» 
^ otherwise West Looe, in the county of Cornwall, is 
Burgeiies '< situated on the sea coast, and the burgesses and inha* 
^ hitants thereof, &c. \** and after further reciting the 
poverty of the place, the Queen goes on to create the 
inhabitants^ into a body coiporate and politic. Mow 
in the first place, my learned friend has called my 
attention to the words burgesses and inhabitants : does it 
follow, because both these t^ms are used, that they mean 
something different? In many ancient documents there 
are five or six words used as meaning the same thing ^ : 

'^ If it were granted, that the words burgesses and uihabitants describe diferent 
classes of persons, it would raise a strong argument against the claim of the cor« 
porate right of election in this borough ; because there can be no doubt that the 
burgesKS anciently elected : and if this charter incorporated a new ckSs of persons, 
betides the burgestes, such new corporation could not, according to the principles 
expressly laid down in Glanville, acquire the right of voting merely under the 
charter of the crown. 

* Thus, in the statute 34 & 35 Hen. VlII. c. 26. sec. no. (see before, p. 6. 
note ') the voters for Wales are described as subjects and recants ; which terms 
do not import two different classes of persons, but the same class by different 
names, for the purpose of describing them more distinctly ; in e^ect, meaning, 
that the voters were to be the subjects resident there — as the terms burgesses 
and inhabitants in this charter, mean the burgesses inhabitants of the borough • 
which construction raises no inference that there might be burgesses who v^re 
not inhabitants ; but only requires that a burgess should be an inhabitant of the 
borough at tlie time he claims the privileges of it. A burgess, having qukted his 
residence in the borough for a temporary purpose, and having gone into another 
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th^ might mean the tenants md the uihabitaiitft ; t)iere R«vfyf<v 
were burgesses holding of the lord, and paying rent for doner. 



property held of the lord ; #nd suppose my learned friend ' 

could succeed in saying, you mu^t distinguish burgesfesand 
inhabmnU; you would not tbertfor^ infer that they vpere 
burgesses qfu corporaie ckaract^ .* for I have dearly fiheiwBy 
th^t in early periods the term bqrgessey could aiot have dial; 
meaning ; and th^efore, it was, I ^aid, that the tens Imrr Burgess not 
gess has become in modem times, as contradifitinguished ^toT"^* 
fron^ inhabitants, a corporate term; but it was not so 

ifticienti^' 

My learned frieiad, I say, therefore, cannot infer from the 
u»e of the term burgesses here, that they were persons of 
^ distinct and separate charaoter from the inhabitants of 
the place : it must be con^deared to he merely a description 
of the same class of persons ; and if so, the whole of the 
petitioner's case is made out : for if burgess and inhabUaM 
ar^ synonymous terms, no farther question can remain. At Prvious 
all events burgess undoubtedly did not mean any thing of ^"onT^"" 
a corporate character, or as raising any infereiiee of the 
previous existence of a corporate body. 

Nor does the introduction of the term prescription^ as Prescrip- 
I have explained it before, raise any such inference. If ^^"* 
the inhabitants could anciently hold lands in the manner I 
say they might, they could be held in no other way but 
hy prescription. The recital of immunities, rights, and 
jurisdictions, also infers no corporate character, because 



place, in which he did not stay for a year and a day, might still continue a 

burgess of the place of his residence ; because, he could not discharge himself 

from the stitt be owed at the court leet of his borough, hut by shewing that he 

was inroUad in sonie other leet, or i« the sheriff^s toum. Or, a person might 

hay^ b^Qp, Ml ? foj«ign country, where, of course, he could not be so inroUed or 

sworn, as to dischai:ge himself from the obligation entered into in his former 

phce of residence. Iti these cases the persons alluded to would, upon their return, 

stfH be bijii^esses 4)f the places they had left ; but thiey would have been entilkki to 

none o^ the privileges of those places during their absence ; and, therefore, this 

charter properly describes the persons who are to enjoy the pdvileges given by it, 

as burgesses and inhabitants ; because both those qualifications were necessary, 

by the general law, to nake them the bufgesst;, or the men (in oM legal 

iatiguaga) ef the plfce where they resid«d. 
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they were also enjoyed in ancient times by the inhabi* 
tants of privileged places, although not incorporated. 
We have shewn instances in which rights of other kinds, 
as freedom from tolls, and a right to hold markets^ were 
granted to persons not incorporated. It has never been 
contended that grants of that description either give a cor- 
porate character to the persons to whom those immunities 
belonged, or raise any inference that they were taken in 
that character. 

I therefore submitr that there is upon the face of the 
recital of this charter, nothing that infers a corporation. 
And I state it upon this ground, that in almost all cases 
where a corporation previously existed, you find it so 
recited : — *^ Whereas such a place was a corporation by 
*^ the name of^" &c., and then the different names of 
the corporation, and the officers composing it, are enume- 
rated. 

But in what situadon does this case stand : Mr. Adam 
says, that the right is very often stronger in proportion to 
the absence of documents. I am quite sure my learned 
friend's right would have been stronger without documents, 
for I shall shew you that the existence of those produced 
destroy his case. And if, when the chest was taken away, 
all the documents had been burnt, I should have been in 
a situadon in which I should have had much less to say. 
In the absence of all proof, you would infer that the 
practice had a legal origin, and that the modern usage was 
founded upon something that justified it, as ancient grants 
and charters. But here we produce the charter, which 
recites no previous incorporation, and which refers to 
another more ancient grant, still shewn to be in existence, 
which also makes no mention of a corporation, but only 
creates this place a free borough ; gives freedom frcnn toll, 
and directs, as the law then was, that persons living a year and 
a day in the borough shall be fi:'ee of slavery. We have, 
also, original books and documents, shewing what the im- 
munities and privileges were which this free borough 
anciently enjoyed ; rights, immunities, and privileges which 
will satisfy every recital in the charter of Elizabeth. In 

14. 
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tliB Ltiskeard case there was a recital of an ancient corpo* ^^7 ^ 
ration ; and I will venture to say that you wiU find no tioner. 



Liskeard. 



instance where there was a previously existing corporation, 
in which there is not a recital that the place was incorpo- 
rated before by some name, or other or different names, ^^^. 
and a grant, to all the persons so named, of additional pri- 
vileges. Here is a creation of a corporation, by a charter 
still in existence and before you ; the ancient grant 
being also in existence and produced. f 

Mr. Adam* — The charter of Elizabeth does not refer to 
any charter granted by the Earl of Cornwall, only by the 
Earl of Devon. 

Mr* Harrison. — I did not intend to omit that circum- Odo de 
stance. I state, that when the whole is taken together, it ^^ '"* 
will be found that the reference there is to the document we 
have produced: Odo certainly never was Earl of Devon; but 
Odo de Treverbyn is the person mentioned in the original 
grant, from whom the Earl of Devon derived the property. Earl of De« 
I say, therefore, though there is a mistake in the way in ^^°' 
which the parliamentary survey mentions Odo ; yet, from 
the whole, it is clear it was Odo de Treverbyn to * whom 
the borough belonged, as grantee from the King of the 
Romans : and, when you take all these documents toge- 
ther, you must infer, in point of fair construction, that 
the more modem documents had reference to that ancient 
charter which we have shewn to exist ; namely, the ancient 
grant by the Earl of Cornwall to Odo de Treverbyan, 
from whom the borough descended, and afterwards vested Recitaf, 
in the Earl of Devon, and which also satisfies the recital in eiI^. ^ 
the charter of Elizabeth. The committee cannot, with the 
ancient charter in existence, and the explanation that arises 
out of it, infer, from mere general words, that there was a 
corporation previously existing. 

Now I am upon the terms burgesses, inhabitants, and Dr. Brady's 
lands, 1 will advert to the passage quoted from Dr. Brady, 
which connects itself with this part of the subject^ for the 
purpose of shewing the omission in the quotation made by 
him from Domesday-bpok : he mentions burgesses within 
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and witbout the -city ,of ^xet^ ; which he quptes fci ^Jiew 
tbfit bargesiiesx)ut of the borQugh wer^ entitled to. vot^ Jbe 
hnvipg writ^a his book to introduce non-residence ; he 
adds^ ^' This is ^l of this burgh and its bui^gessea;" though 
10 the very swne ^enteoci^ in Domesday-book, it is imine- 
diataly afterwards i^tedi *^ In the city of I^ter the Kii^g 
<^ hatb 315 bouses, more or less paying rent; in this city 
<' 48 lying waste since the King came into England ;" from 
which it might fairly be inferred that the burgesses out ;of 
the borough were persons whose houses had been laid 
W4^te« There is a similair omission in his quotation from 
Domesday as to Liskeard and Barnstaple. So much for 
the accuracy of Brady, who was quoting from a book not 
then very accessible. 

Honourable members know that Domesday-book Jlias 
be^n lately published^ with indexes; which renders it 
easily a^ccessible to every body who will take the pains 
to make themselves mastei's of the abbreviations. Indexes 
of the Hundred Rolls and of the Pleadings in Quo War*- 
i:4Ato have also been published* The Testa de Neville, 
as we^ as many of the petitions in parliament, which, 
coupled with the lists of returns before published, and 
added to the report in folio by the house of lords, shew 
4hat we are not in the same situation we were wfien 
ihese subjects were first discussed. Documents, before 
accessible only to antiquarians, are now in the han^s 
of every body. The valuable records in the Chapter- 
house in which before no human being could discpv^r a 
/^ipgle thipg, are now arranged; and the same has tajcen 
place in the Tower. My learned friend was therefore entitled 
4x> say, in disciissing questions of this sprt, we stand in a 
different satuatipn to what our ancestors did in old time§,. 

Another authority has been referred to uppn which I,must 
^ay a few words : Lord Holt's dictumj in Ashby v. White, 
is quoted for the purpose of shewing that the inhabitf^uts 
of A place cannot hold lands. My learned fri^ad says, wp 
dispute the authority of Lord Holt ; I am entitled to say> 
if Lord Holt had never been known, eJicept bjit from hi^ 
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opiaions as to parliftmentary matters stated in this tass^, lUpiyfor 
instead of being handed down as one of the best judges>h(B tion«R» * 
would have been diaracterised as ignorant^ arrogant^ and ".i - 
presl^I|ptuoas. I ^ say so, without the least disrespect to the 
charajBter of I^rd HoIt> which I could not entertain without u. Hole, 
disgracing myself as a lawyer. He speaks in that judgifient 
with an authority and decision which after experience has 
^ewn tts was unjustifiable; he laid down a doctrine which 
has since been overruled, after considerable discussion upon 
the subject. He states, in that case of Ashby v. White, that 
an action may be brought against a returning officer with- Malice. 
out proving malice. In a subsequent case Lord Chief Justice 
Abbott wd, *^ if the learned judge ever did say so,' he was 
** decidedly wrong.'' And it has been distinctly determined 
that no action can be brought against a returning officer 
without proof of direct malice. Lord Holt also stated, 
that the inhabitants of a borough cannot hold lands; and Inhabiantt. 
it is said, with reference to the Dungannon case, that a 
grant to them as inhabitants, would not be good ; a dictum 
in defiance of fact, aod which every body knows to be ut- 
terly unfounded. There are many cities and boroughs in 
England (the city of Westminster, for instance,) which en- 
joys many privileges and franchises, but in which there 
never was a corporation. ^ And in a variety of cases, of 
grants to the inhabitants, and not to any corporate body, 
the fact is in direct opposition to what is laid down by Lord 
Holt. ^ There is another position in that case also, that Burgige 
burgage tenwe was the foundation of all , right of voting ; ^^^' 
4i doctrine as completely exploded as any doctrine that 
ever obtained currency in the law. My learned friend 
idluded to the authorities in the Pontefrojct case^ and . the Pomfirjit. 
note of ]Sk&. Douglas, saying they had great weight : 
dhey might so at that time; but I believe thje result 
of subsequent investigation has been, that that argument 
was never so much in disuse as at the present day. 
It has been overset upon subsequent occasions, and in 

* See sd Ld. Glenb. Rep. p. 397. ; notes on the Poole, case. 
^ See Mad. FSr. Burg, chap. 3 ft a. et pasttm, 
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ttiiit very place the right 16 tiow Tested in the if^mkUani 
kousekolden. What becomes of Lo«>d Oiicf Justice IMt^s 
opinion upon this subject i I do not deny his telents 
as a lawyer, but it unfortunately happens, as to the case of 
AM;/ V. Wkitef that not one of ibe positions he laid down 
in it but has been overset since; and therefore it is, that I 
am justified in sayings that if he was known only hy that 
case, instead of being esteemed a man of Tery great talent 
and experience, he would have been treated as an indi£ferent 
parliamentary lawyer. 

There is another argument applying to the same pokal, 
respecting ancient boroughs ; of which, MadoK says, Lit- 
tleton has written with great flippancy, and calls him Mon- 
sieur Littleton, as if he meant by that passi^ to say, 
Litdeton cannot be quoted as an authority on this point. 
I say, Litdeton's assertion as to the origin of boronglis, as 
it is ordinarily taken, and as it was stated by Lord Holt, 
is not true in point of law or fiict ; but, do I thereby deiiy 
'^ geUeml authority of Littleton ; I only say, that if he iis 
to be taken as afRrming that which is generally attributed 
•to him, probably he is f^re giving an opinion upom a 
subject upcm which he biew very little ; and every body Is 
aware, that at that time legal, and sttU mot^ antiquarjan 
knowledge, was obtained widi more difficn% than at ptch 
•sent ; and alfliough it k supposed that the lawyers were then 
sounder and more deeply rsad A^d tbey are in modetn 
thnes, yet it is quite clear, that the aomeut lawyers weite 
lawyers exclusively^ and were had bjsteiiaiis,. and possessed 
'but Ikile knowledge upon othm- s4lgeelv whids tbqr Srcated 
'with indifbrence- 

'I may, therefore^ ^V)e * Itlfo sdnmuoy of tfatt> sifeifltite 

' ill which we iMTO placed with rospect to aaAforilJes ; >I kanre 

- iritewn thbt Glamille cannot be. ducuessfuBy attadatdr in Ae 

tnsiMertny learned ftiends hafse attiMdeed Idnir ijpeesiMe iie 

has guai^ds^ hlmsel^spressly frominfiangin^prisiito 

(fliere ia nothing) to A^em dut diose determinalioaBitwete 

made for portiaji puiposes.; I h^e* sbewu; yov^ that th^ 

books quoted by «y learned finend haw bol atttbority ; I 
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llftve abem^ ;6u chat Xi///^o»^ is tat audioritjr for me in* R«piyfor 
stead of my leaiHed friends; I Jbiave shewn that the quota- tum^* 
from AMy v. JV/iite^ are ncA founded in law, becanse 



no position laid down by Lord Holt in that case has borne ^^^^<^ 
the te6t of examination; they are every one overset; I have, whi^/* 
tbe^elbff^ taken every authority of my learned friend, and 
shewn, thai; instead of being ag^unst me, they are for me ; 
and' the authorities I have quoted have not been Impeached 
by him. 

There is one other authority which I omitted, Comyn's CommoB- 
I>igest$ it is with refet^ence to the word ^^ commonidty." ^' 
Comyn was quoted as an auth<»rity to shew that tlus was a Conyiu 
t^rm that inferred a corporation! I looked into the autho- 
rities;quoted by Comyn ; — Boll's Abridgment, and others;-^ r^*, j^^^^ 
and Coinyn has copied from those authorities word for 
word. He says, ^' An ecclesiastical corporation aggregate 
^^ consbts of a: head and body, who are all persons capable, 
^^ as a dean and chapter ; or the head cmly is capable, and 
^^ the other incapable in law, as an abbot and his convent, 
<^ &c; So, a lay corporaAioQ is sole, as the Sling, the chara- 
<4 berlain of London, &c. or aggregate, as a mayor and 
<^ cemmonalty ;" that i% a mayor, and oertain number of 
other persons. They quote this oa the other side, as if 
cornmomrity was brought in as a neeessary definition of a 
corpcnration ; whidii seems to me to be a misose of Comyn's 
wUch my learned friend did not intend. 

Mf\ Adanh'^I'did'ixktwd it, most certainly. 

JIfr. Harrisoth — ^* So, a- lay corporation is sole^ as the 
<^ Jiiag, the chatfib^Jain of Lcmdon, Sec., or aggregate, as 
<< a maypr and commonalty.'' Does any man contend that 
the mayor 4md coblmloilaity may not bSe made a corporation, 
atid. that the mayor, and certain odier persons connected 
with hmiy wSl not describe an aggregate corporadon ; but 
doea k shew dbat^ ex vi termini^ commonalty means a oor- 
pomKum. ^ CcMumunitas,'' or ^^ community," was in use to commimi- 
d^Miibe ^Mfiea of men of all description ; itwas aneitedy^^ 
affplied to (tberbody of tbe peers; to the body.tif bishoff^ 
tpthe iididDiteBtsiof die reidm; aS^^xmitj^ orofta beitoogh 
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or tawn« In short, it misrely describes a body of parsoasi 
imd is equally referable to inhabitants not incorporated* as 
to those incorporated ; and, in truth, was in use long b^ore 
corporations were in existence. 

Now, I come to that point of my observations which ap- 
plies to the evidence produced ; and I cannot help thinking 
that my learned friends, in the distress of their case, have 
treated this in a way altogether unprecedented. It has 
fidlen to the lot of my younger friend to perform that duty, 
and he did it gallantly and boldly ; it was to be done in 
no other way^ he tells you, the books that have been 
produced are not his books ; whose books are they?— if 
they are not his evidence, where is his evidence ? — He says, 
the books are filled with every sort of anomaly, and ctm' 
fusion of every description. What then becomes of his usage 
taken outof them? — He tells you, that these books were pro- 
duced from the borough chest; that they are the only books 
the corporation possess ; and that they contain an account of 
every thing, as far as the history of the corporation is c6h^ 
cemed, that the corporation have ever done; he says there 
are no other means of proving that the persons were capital 
burgesses, and for that purpose he will use them ; but you . 
shall not use them for any other purpose. — Again, they are 
produced as authorities to shew who made the returns ; and 
he says, upon these books I find those persons to be capital 
burgesses. There I have done ; that is the purpose for 
which I introduce them, and for no other. — Buthe must learn 
that if they are good for that purpose^ they are also good for 
any other for which I wish to use them. What becomes of 
my learned friend's argument, that they are mixed together 
with every kind and description of inhalntant, sometimes 
called convendonary tenants, sometimes inhabitants, and. 
every sort of name. My learned friend spoke of it as if 
it was matter of scandal that these books contained libels, 
giving the persons a succession of names : my learned 
firiend seemed to forget that they were produced by himself ^ 
to prove his case ; and when we take them up as provio^ ^ 
ours, then tbey are to be n^lected and thrcnvti overbpaed t^ 
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they have no reference to the case. But they must be ^«piy?M 

, * the pen- 

good for all purposes, or good for none ; and if the latter, tioner. 

my learned friend has no case. What does he state as to 



usage ? He says, there is an uninterrupted usage of 300 U<>c«- 
years, an unbroken usage — of what ? Of non-^^eudents voting 
in this borough ! what usage is proved, excepting from 
these books ?— -and how do they prove that non-residents 
voted ? — they shew on the contrary, that the restaniipx in* 
habitants were the voters. 

Again, my learned friend says (which is still more gallant 
upon his part), that he has got usage for 300 years, and I 
may have the rest. I say, in answer, give me the 
books, and the first 160 years, and any body may make 
what they like of the rest. I may give them the use of all 
they can find in the latter part of those books, the last two 
centuries, if they will not refuse me the first 160 years. 

But in order to apply the observations I have to make Attacks 
upon these entries, I should sta:te, what every member "P?"*^**!!^ 
knows, that in one period of our history, and during the the Stuam. 
reigns of a particular family, a very vigorous attempt was 
mad^ by a variety of means, to get possession of the repre- 
sentation of the country, by attacking all the corporations; 
by reducing the rights of election to as few as possible^ 
and for that purpose making it a corporate right. It is 
about that period the committee will see that the alteration 
takes place in these books. When this encroachment upon 
the constitution commenced is a matter of history perfectly 
well known. Many charters were taken away, and others 
granted, and the persons principally concerned in the 
troubles of thesetimes, the admirals, who most distinguished 
themselves in the sea-port towns, and the generals in 
the fortified towns, were made members of corporations : Charter, 
with a clause, stating, that the King might remove, ^**"^**^' 
at his will and pleasure, the members and officers 
of the corporation. If that system had continued, we 
should not have possessed what we now enjoy, the freest 
c^mstitution in the world. It would have been an idle 
farce now to have compl«ned: of the improper influence ^ 
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of the crown, Vfhen, having got the right of voting for 
members of parliament into the hands of tte corporate 
bodies, which would in effect be in the hands of the crown^ 
it would have had the entire controul of the bonse 
of commons. We all know that James II., before he 
embarked, published a proclanntion, requesting aiithe 
boroughs to restore themsdves to the rights th^ iot* 
merly possessed. But some of them never recovered 
the blow they had received : though others have diaken it 
off; but my learned friend knows what effect the usur- 
pation has produced in cases where it has be^i sanctioned 
by a last determination. I attempted, in the P&riim<nith 
case, to get rid of that usurpation ; but the difference 
between Uiat case and this is, that there we had a 
last determination to contend with. I certainly felt J 
fought it under a disadvantage. It was an attack upon 
die corporation of Portsmouth, which was in some 
rei^ects indeed, like tliis; I fought in favour of a gallapt 
admiral, and my learned friend had the side he has now. 
i had to quote Glanville, and he had to get rid of it ; b»t 
the )ast determination which existed in that case was, in the 
opinicm of the committee, the greatest difficulty in our 
way. 

If the committee will look ^t the books of this borough, 
with reference to the observation I have been making, th^ 
will find that it is about the period to which I am referred, 
t}iat the alteration in die constitution of this borou^ takes 
place, by the rejection of the ancient mode of creating 
burgesses, and by adopting the corporate method of ad- 
misrioQt 

I will not go through the books in detail ; it wUl be 
iuffident to state the result of them. Some of the documents 
of this borough are preserved in crasequence of its having 
been in the hands of King Hen. VIIL; and diere£:)re^ 
tibe records of the court Jeet of lihat tame were in the 
possesion of <he officer of the crowq. There are in 
those records, inrolments and presentments of persons 
as resiants; tfa^ have been produced and read to the 
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conmnMteei After the charter^ what do the committett ^p>y^ 
B$^^ i timt «U the entries aii4 documents down to a tioner. 



curtaiii period* which describe the persons to whom this 

diartm* of incorporation is granted, speak of them in dif- 
fei*m(C ways ; namely, as the inhabitants of the place ; as inhabitano, 
Jreewm^ which latter term, it appears from the books, is Freemea, 
thesame as resiants^, because for some years they are called ResUmti, 
freei)»en» and some years resiants ; they are aliso called ctm^ 
v^nfiotwy tenants or inhabitants ^ : and you have also the 
temi/reemen or inhabitants^ It likewise appears upon the 
ii^*^ of these books, that the^^^m^ whom we shew electing "^ ovpor*- 
Uieinayor,w^reti!t^uii«i^a»/59andnotnon<>residentcmporators, 
ami that the whole of the investigation as to who did or 
4id not belong to that borough, or that place, instead 
of be»0g carried on by a corporate body as a corporate 
a<?t» W$s done at a court leet, where the resiants are the 
penons who owe suit ai^d service, and where they were 
iziroUfid and admitted, because they had become inhabitanta 
of the place^ Although a variation in the names is adopted 
in the lists, from th^ terms being used interchangeably, it 
Bppetff^s that down to a certain period^, (namely, 1676,) all i676« 
which related to the presjonting, inroUing, and admitting 
burgesses of this borough^ was managed and conducted at 
the court leet; and it is from 1676, when I contend that Court l««u 
ilm Ujsurp^tion took place, that you find the usage was 
^Ujared : an4 taking the u^age frpm that date, the law ep« 
tAil^ nie tp say, that all the latter entries are usurpationa 
to introduce the corporate right. About the time I have 
alluded to, half a dozen gentlemen, apparently of the Noo-rc»i- 
neighbourhopd, are admitted; and twelve others; and 
shortly afterwards, the Duke of Bolton is nominated by 
the coqH>ration, in direct defiance of the charter* Upon 
the face of these books the conunittee cannot avoid seeing 
the history of this place. There is at all courts leet a Jury j ?«« Icm 
whose duty it is, amount other things, topresent the resiant$ ^j^j^ ^^^^ 

* See before^ p. 150» notes * and \ as to conventionary tenants; and in Msd. 
Vir. Burg. p. S9 and 41, a record in wluch the expressions octur *< habitantihug 
siu ierram tenentUms.*^ 
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^If within the jarisdicdon of the court, as the per^A who 

*^- r'* T^S^ »^j ««»rdmgiy, you find, from the earliest 

date of these records, a jury at the court leet of the borooeh 

lUita-. who presented the resiants a, free bargesm, and a variSy 

of p««nta,ent.of thatkind by the jury are to be found 

m the books. For a considemble period the jury seem to 

Have maintained a contest with the mayor and capital bur- 

gewe^ as to the presentment or election of free bui^esses, 

tMo. coon ®^«t|on by the mayor and capital burgesses. About the 
U^^^. the tune of KendaFs petition ^ there was a struggle between 
j^^^^.^ toe court Aleet and the corporation, who should give the 
P«,««. freedom of the borough. The corporation did not main- 
1678. tern Its ground to the exclusion of the jury till J678, when- 

UJ.««. the fum^endents were elected; an usuipation in direct 
rf»o«»l, "PP^'fon to the charter, which incoiporates the iTAaH- 
tants^mA declares, that the elections of mayors and 
«.<i ctari ^ burgesses shall be made out of and by the mha- 
^m^J. °^^ With reference to the persons at the head of 
the corporation, that wiU be a question elsewhere, 
when my learned friends will have a difficulty in shewine, 
aiat they may be non-resident. I say the usage is in 
direct opposition to the charter, and as such cannot 

UM«e, Every body knows, when my learned friend talks about 

io^ of. a u«^ of 60 yean, being a bar to all daims to property, 

that he IS right : but the committee will be good enough 

r2Llmf«!?f \ ^* "^^ It is Aout thi. date tb.t fiL h^t^ 

vote there^W "T^ * * "^"^ '^* "«'" <^ *« inhabibmU «, 
^e'tta.Tl^ *° ^ *** ' ""■ '- *• '^'^ "^ «« y«« by " : and after 

St'Jr^^i T" ■*• *" •«»•««»«•-« took place betw«» the 
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to reeoHeot that I was mis-fltated by my learned friend i^p>r ^ 
when I said adverse usage for any number of years uao^' 



will not defeat a right or support a right; I said it — — — 
would not support a right of parliamentary election^ 
because adverse usage of such a public right could not 
prore that it had been abandoned: and indeed it is quite 
cleaor that an adverse usage cannot, upon principle, in- 
terfere with this right. 

I b^ the further attention of the committee to these 
books: they will find in some of the entries inhabitants 
described as freemen \ in others as resiants, shewing Freemen 
distinctly that " freeman '* is not in this borough a °°* ""T^ 

•^ o rale term 

corpbrate name. All these entries are at a court in this bn- 
leef* Thomas Grftvefe) is presented and sworn freeman, ""^*** 
who is also proved to have acted at the court leet.— '^r^^- Court iecc. 
men concur with the capital burgesses in the election of 
mciyor, under the charter of Elizabeth, which directs that 
he ahall be elected by the inhabitants. — Again, in other 
places in the boohs, the election is stated to be with the 
concurrence of the commons ; here is the very definition, 
(coaling this with the charter), of the term commons or 
commonalty^ whidb clearly appears to be synonymous with common- 
inhabitants^ because the charter requires that this election ^^^* 
should be by the inhabitants. — Another entry says, four 
capital burgesses and fifteen common men elected one of 
two capital burgesses, named to them, as mayor.— >I say, 
then, it appears from all these entries that no man can in 
this place be a corporator who is not an inhabitant; and 
that the usage has been from all time to elect the mayor in 
conjunction with the inhabitants; and it is quite immate- xheinh*. 
rial to me whether they did or not constitute part of the bitantsthe 
corporation, because whatever character they might possess "** 

besides, still they were inhabitants. 

And here I must make this observation, that it is quite 
immaterial in one point of view to the petitioner, whether 
there was a corporation- befev'e the charter of Elizabeth or 
not. I am entitled to contend that, even if there was a 
cofporation previous to that charter, it was a corporation 
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R*F>f f>r qf tb^ inMit4nk, for l^^ is «K>t ^ sluditest fim^ of 
aooer. a liBiiM or miitwt body before ^^ 4)h«vtw to be fotuiil 
ip iwy of tbe dqciHncmi^. It w wt f^f (be Qm^s qC frfi^ 
meo w4 reaia^s <mly thai, tbe vfHers 4?e a<J«Gt^« 

Mr.Aidm^'^l bave not rf^nted to ^n^ »Qgl^ Uat of 
fire^Dea or nemiits for avjr one votWTf exr^ cupital b«r« 



The uMg« Mr. Harrison. — I say all the voters yw imtMced 
th^^ MalriiianiSf aodoa wfih iiuolkd ia the hsilto presented at ike 
inhabimiii. eourtleei. A c«^Va/ dir^^cs must, wider the charter^ be an 
inhabUantf and, ibei«lbre» their yotiag i« bo proof that thiigr 
wted ia their corporate eharacteri tbek beiag iiibabitaiit^. 
precluded any queatioa ariabg; upon tbe subject: they 
voted ia tbe character in which they bad a right tp vote ; 
but naturaUy put ihfk awiea down fir$t, and were d^ 
scribed ttCcorcGag to their tide and dignity': they could nok 
vote a$ bargea^ea^ aakas they wcr^ inbabitamts of tbe place ;. 
I say 03 inhabit Ants t&qf mmid. have votei befi^e tike charter .• 
Cff capital (mrgessesj^ they were only created bjf the ehoHer s 
yfikent therefore^ th^ do ^n act ^ich in 0^ character th^. 
could do hrfore the chatter.% and in the other they coiM 
not, ii must be taken they did the u^ in the form&r 
charaeter^ althoughjhey also posmsed aind'ff^^ described by 
amiher. 
vumumj Tbe coxn»ittee will finds ther<9far% througb tb^ wbola 
nquitut. ^f ^^^ docaweatsy dial; nesiancy w^a reijuiMt^ and ac- 
taaUy reqaired, down to 167$ > and^ with reference to the 
court leetf that perspos v^^r^prfisentedby th^jufy^ and fined^ 
1678. fcr not ccaning to the !^wt» dowa to 1678; about that 
period &e i^ontest begip$ between ^e jury ai^d corpora- 
tion ; andy four nj^ya before Kendal's flection* there were 
Commence- fiyyr persons adipi^fed* as It IA st^tcdj ^^ according to the 
SJ^OT * ** custom of the borough /' although that is the first place 
where aay thing of the kjnd ^ppears^ and where the 
cufltom of the bor^Mpgh is fir^t Eluded tp ; and ia no 
one pdier dpcuffnent is there ^ slightest ajlusion to aajjr 
saoh ca^toln• Her^ it is^ then^ thot. the usurpation Jirst 
commenced >- it is JiswQtieri^ ^ -n^ wjith refereace to th^ 
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ti«estion ^ th« comoratton, ^rliether the corporatioii iexr* ^^f-^ 
isted befor. or not, if it eristed before » a corpora- t^ . 



ticHi, the ifAMtcmts of the plfce were die corpoxstor&! 
but that cotild a0t gi<re to any person a ti^nA of voting 
independently of his character -of itihabittmti be must 
be a^ it^uMtanif uid llien I do not care whether he Is also 
a corporator or not The usage^ relied upon by the Vocsrsmast 
sitting member, is no evidence of the right of non-resident ^^'' 
corporators. My learned firfend must prore, in order to 
make any thbg of this usage, that persms so circum* 
sltoticed voted; he merely proves f that persons wfiedwho 
mustj aeeordif^ to the charter^ have been inhabitants g he has 
proved no more- 
There is one observation I must make upon the statute stat. 
rf 55 Henry VIII. The committee will recollect that ""'•V"'- 
statute moB quoted by me as shewing the meaning in which 
the term inhabitants was used with reference to Welsh 
boroughs ; establi&Aiing that burgesses and inhabitants were 
treated as synonymous. But my learned friend says, that 
has no application to this question ; aldiough the words of 
the statute shew that die terms burgesses and inhabitants 
are used as meaning the same thing : and then my learned 
friend says, the inhabitants in the Weldi boroughs are all Welsh bo- 
corporators ; because all the returns are made by ccrpo^ '^"^ '* 
Irate boroughs, with only <me ^iLception ; which is, how'^ 
ever, sufficient to defeat the observation. I repeat it ngftiuy 
tiiat one exception in a case of this description prevents 
&e application of the observation ; because, in order to 
make my learned fiiend'« eigument amount to any thing, 
they must all be corporate rights. Flint is entirely in the Flint. 
inhabitants : Haverfordwest is in the inhabitants, as well Haverfbrd- 
as the burgesses. "^ Cardigan, and the ccmtributoryborough cardigaii. 

« By the 34 & 35 Hen. VIIL c. 26. sec. iio. the charges for the butgesses 
for Haverfordwest are to be borne by the nuyor, burgesses, and inhabitants, (see 
before, p.4. noted.) ; but which terms, fio doubt, meant all .tlie^ame persons, .the 
9)ayar and butgcps^^ being required ^o be inhabitants ; but; t)ie term '< inhabitiQ}:^ '* 
mi^ht also include a fi^w other persons, as females, and minors, &c. (as observed 
before) , who would be liable to contribute towards the members wages for their 
propeny, aithou^ they wer« not burgetsee^ nor entitled Jto ^oce. 
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of Lampeter, &&, were the subject of « very Iteg discis- 
sion a few years ago, where the right of voting is, I adniit» 
determined to be in the persons called borgesses <tf the 
corporation ; but how did they become the burgesses of the 
corporation ?•— By admission at a court leet ; and they had 
a right to demand their stamp. It was a discussion in 
which I was counsel : a number of votes were tendered ; 
and it ^>peared that when they went to demand their 
stamped admission, the mayor of the town evaded meeting 
them, and never gave them thdr stamps. The committee 
considered that evasion was one that ought not to destroy 
the voters' right % and they put upon the poll those who 
were admitted at the court leet, although they had not got 
their stamps* 

I will not here contend with my learned friend upon 
that subject^ which will be a matter of discussion hereafter 
in another place ; but it is quite clear that in this borough 
the inhabitants were those to whom the chartered prih-^^ 
vil^es were granted, and who possessed them before, if 
there was any previous corporation. 

This borough was regulated, down to 1676, not by the 
corporatioUf but iliecourt leet. All the way through the bodes 
to that time there is no instance existing to tiie contrary; 
there is a disfranchisement by the court leet in 1699, that 
court exercising the right of dismissal as well as admisnon ; 
shewing tiiat all these things were regulated and oonducted 
by the leet. Afterwards the mayor's court admitted the 
Duke of Bolton, and swore him a free burgess ; and Walter 
Bell^ esquire. Then the mayor's court try to disfranchise 
in 1703. In 1705, the court leet present all strangers 
within this borough, who came to dwell there; and so on, . 
&C. Then there is a proclamation from the mayor: and 
then the jury present that ^ no one ought to be sworn free :. 
of this borough, unless presented by the jury of the bO' 
rough" The next court leet the jury present all th^ 
ancient customs to be good and landable : they present all 

who pwe suit and service at the court, for having made - 
<< default :'\ and thm it U thai it appears, at the end if 
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tAeir presetUfnefUs, that there is something cut out. Let ^6p>r(or 
the committee look at that leaf of the book* Grod forbid tioner. ' 



Piectt cue 
ouU 



I should charge any of the honourable persons now con- 
nected with the borough with having committed a spolia^ 
tion of that deiscription. It is, howeyer, not of ancient 
date^ as any man looking at it will perceive ; if lie observes 
the cleanness and die whiteness of the edges, he will be quite 
satisfied that the spoliation took place not long ago. I im- 
pute nothing of the sort to any of those connected with the 
borough now ; but it has occurred to me to have seen, as 
counsel, cases in which it appeared that there was not, even 
half a century ago, so much becoming delicacy on these 
points as exists at the present day. Formerly persons it^ 
high situations of life would have thought nothing of doing 
things of this sort, who now would shudder at the act, and 
sooner lose half the property they possessed. But I may 
be permitted to say, I have proved in many instances 
that such deUcacy did not exist in former times; and, 
though no contests have occurred in this borough leading 
to the settling of the right of election, yet considerable 
straggles have taken place as to the possession of the 
borough ; and, at the time of this spoliation, there was a 
struggle between' the court leet and the corporation as to 
admitting and dismissing the free burgesses. 

I cannot but feel apprehensive, that in the anxiety I have 
felt not to occupy more of the time of the committee than 
necessary, I may have omitted some points in this dis-. 
cittskm broi:^ht£[»rward by my learned friend^ to which I 
may not, in the haste of speaking, have adverted ; I trust, 
if SO) the committee will give me the benefit of the general 
observation I have before made> that the eariy authorities I 
dted are not shaken, but, oa the contrary, clearly esta- 
blished. 

C%atf«»an««— You have not said any thing as to the quo Quo ww. 
warranto. . . : . «nto, 

JlfrJ7arrtMm.----11iatc«unotafiect this discuss Evel^ ' 

lawyer lonows, that where, the <Uscu8Uon Ues be^ 

eoi)Kmit<»rsp it cmdd not aflbct a dtscussioii as to the 
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^^P^^ figbt of the inhabitauts, who w)ere^ 00 pttlaes to tba 
tioocr. tmnwotiop* 



JI6*« Adam^^^lk 19 a jvdgmcnt in rem. 



intoralioi j)^. HafTiMOiu — I sm not boiund by it in luvt or josdce. 
I am not exduded from invettigatrng it; nor can my learned 
friend say I may not deny its application to the present 
qnestioa* I miderstand it is a case where there were four- 
teen issues^ some of which were the ooiamon issues i^liich 
are taken in almost every ease between carporatora. l^ 
immaterui IS the usual cottTse toi plead that it is a coipoTs^tion \>f 
'""*' prescription^ to sare the expence of setting out a duirlcar. 

Both sides^ in that case, daimed under the corporation^t 
and eonsequendy admitted it was a oorporabbn by pre- 
scription; it being quite immaterial whether it was by 
charter at not; and whether, (excepting, as a matter of 
form) that issue was found for one party or the other* It 
was, in point of fiurt, found for tlie defendant; but the 
judgment on the material issues was: for the crown* Ift ]!& 
qnte idle to say, that ailegingr it to be a coiporation by 
prescrtption is any evidence of that fact; it is* an- issue 
which, in point of focm, must be found ; and iJthougfa the 
other isBoea depended upon it, yet neither party disputed 
ifaat facti The' real question. wa&' who shoidd be the 
head officer of the corporation. Tlierefijre^. I say, a 
eoBtest behind the backs of tise.inhabita(Bits^ whether the 
eotporati^i weve-by pvescripticin arnot^ is notthe slightcis(? 
evidence as against the inhabitants, who: the committee now* 
Noncon- Have brfore them; Ueoaus^ in' that instance, no evidoiee 
wideMr "^^ giveaexceptof the most genwal kind;. Mere you have 
gone* back' to all the evidence that oould be gtvea; here^ 
yon have die means of jndgingr for youndves; aiad you 
would not be justified in adopting that decisioii, - unless all 
this evidence had upon that trial also been gone into* J£ 
it had been shewn to lyou : that all the eridence had . tben 
been laid before the court and jury, and been made- the 
sul^eot of investigation and ai^ument, as in the^Bftrts- 
itiotttfa: case and somen odisrs, you^ would have -then '|[^WK 
]|i all the wei|^ which' an ad|}iidijD«lton of that; land 
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^'^vmaid detetTt: bat^ httfe yM have noebiog fttrther Reply for 



prescription, which, as an issue of form oi^ for the pui- 

pose of raising the other issaes, wa» admitt^ >bf both 
ftttfties* 

I think I i^tated that mv right woutd iiKslttde all but the Petaioaer's 
non^residenis ; • and thef coivtetid thai a »>aft nay^ berve a cludes^Tu 
corporate character that will entitle him to vote^ and yet buttbenon- 

, , , retidents. 

not be resldefit« 

With these observations, in which I trtM I hate pet- 
ibtxAed my ptedge lo the eommlttee of not occHpjnng more ' 
time than was possible, i will dofte inj address^ trusting, 
with eonfiddtuse, thH Ae ooflrnnittee will give tbis easfr all 
the attention it deserves : and that, if I hare omitted any 
slight civotimirtaQCes, A^wt-H apply those itiroumstances to 
^tibe general ohK^vations, and not oonsidev sueb omission 
as arising out of any fear on my pott of meatifig any 
observation of my learned friend. 

Mr. Plunket. — Must the committee decide the question 
of right. 

Mr. Harrison. — Yes, sir, whenever the parties put in a 
statement of right. 

Mr.Plunket. — I was wishing for the assistance of counsel, Committee 
if there was any doubt upon it. If, in order to determine the right. 
whether the return is with one party or another, the question 
of right became essential, there the committee must decide 
it ; but suppose we were of opinion this was a corporate 
right: then whether it be necessary that a corporator 
should be an inhabitant or not would become immaterial, 
for in either of those events the return must be for the 
sitting member. 

Mr. Harrison, — I should say what you would decide 
would be for yourselves; but you must come to some 
decision upon the statements given in : that has been deter- 
mined over and over again. 

Mr. Bemal. — We are not, however^ bound by the state- 
ments delivered in. 
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Mt. fl<i(mioii.--->No, ur, certainly not ; hot the nxMnent 
statements have been called for^ the committee must deter- 
mine the right. 

The committee adjourned. 

The committee met at 10 o'clock, to consider of their 
determination, and continued in deliberation till two. 

When the counsel and agents of both parties being 
called by 

The chairman declared the determinatbn of the com- 
mitteei as follows: 

1st. That the statement of the p^tioner was not the 
right of election for this borough. 

2dly. That the statement of the sitting member was not 
the right of election. 

Sdly. That the right of election for the borough of 
West Looe is in the members cf the corporaiionf being in^, 
habitants of the taem^ 
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MANDAMUS AND QUO WARRANTO. 

Althouoh the inhabitants had reason, in some respects, 
to be satisfied with this determination of the committee, 
at least as far as it required that the members of the cor- ^ 
jporalioH should be inhabitants of the town ,- still, inasmuch 
as it did not also establish the converse of that proportion* 
namely, that all the inhabitants should be, members of the 
corporation ; and did not point out any mode by which an 
inhabitant could cornel the corporation to admit him into 
their body; it afforded no permanept security to- them, 
^ut' left them altogether at the mercy of the corpora^ 
tion ; unless they could enforce their claims in the coarts 
of law. 

To ascertain that point, a motion was made in Michael- R.v.MaT 
mas term 1822, in the court of king's bench, on behalf of one ^^^' 
of the inhabitants of the town, for a rule to ehew cause M.T. ) ss 
why a writ of mandamus should not issue to the mayor, 
steward, and free burgesses of the borough of West Looe, 
' and to the jury at the next court leet, commanding them 
to inquire whether Thomas Rendle is, and for the last year 
and upwards has been an inhabitant of the said borough, 
and if found so to be^ and not to he otherwise disqualified, 
to present, swear, and admit him to be a free burgess of 
the said borough. 

The motion was founded upon affidavits, which stated Affidivin 
West Looe to I>e an ancient borough by prescription, 
sending, as well before the charter of Elizabeth, as after it, 
two members to parliament, the right to elect whom is in 
■'the mayor and burgesses. The aftidavits then set ont the 
material parts of the charter of Richard Earl of Cornwall, 
before staited"; and also that of Elizabeth, from which, 
and the records of the borough, it was stated, that it 
appeared the inhabitants of the borough were the fiwr- 
gesses thereof. 
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That neither of those charterSf nor any fagre-law, con-* 
tained any provision for the election of burgesses. 

That ttiere is a prescriptive court leet in the borough ; and 
a iUfward, whom the charter of Elizabeth recognized ; and 
the same charter directed the court to be held brfore the 
mayor and steward. 

That records of the court are extant in the reign of 
Henry VIII.9 from which it appears, that the jury pre^ 
tented the defaults ei the suitors ; and that lists, in which 
the retianii were inroUed, were made^ called over, and 
presented at the court leet, and amercements made for 
de&ult of suit there. 

By subsequent records of the borough it appeared, that 
in 1613 a person was mom as an inhabitant^ and duly 
put into the next list of reriantSy and afterwards fijded 
offices in the borough which require the previous qaali- 
fication of being a burgei$. That the list of tenants was 
continued down to 1651, when a list of censores, and at 
other times o( freemen, were substituted in its stead. ^ ITiat 
in 1652 eleven- persons were presented by the jury at the 
court leet,^ not being Jreemen ; in 1653 three,,^ dwetting 
4n the towif not being sworn freemen : and afterwards, 
many others, for not being hvromjreemen or townsmen. In 
1654 one was presented by the jury, and sworn a freeman. 
In 1660 the list of resiants was resumed, and that of free- 
men omitted, and so ccmtinued till 1678, when at a court 
held before the mayor foidfrur^ capital burgesses, three 
persons were swom^^^ burgesses^ from which time a list 
of free burgesses was substituted for the list qfresiants, and 
the mayor and capital burgesses assumed to themselves the 
right of nominating^ admitting^ and swearing free burgesses, 
and the leets were irregularly held, and often altogether 
omitted, down to 1708 ; when the jury made a presentment, 
** that no one ought to be sworn free of the borough, unless 
" presented by the jury ,•** and they then accordingly pre- 
sented one person, who was sworn, and long acted as a 

^ See before, p. 1 50. note •. 

« This meeting was clearly incompetent to do any corporate act, as it was not 
composed of a majority of the select body. 
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free buf^ess. In 1710 the. jury presented " aK thtir ^^damus 
^* ancient cmtoms to be good and laudable^ and all loAo .,,„«.,.«^ 
." owed suit and service, and made default /* and they pre- i7i(^. 
salted five persons as fit to be sworn freemen : and a like 
number in 1712: but in the middle of the page of the ^^^^^ 
book containing the latter presentments a piece is cut out. n,e^^"„* 

In 1714 the mayor assumed to himself to propose to his out. 
brethren^ persons to be sworn freemen, and continued to ^^'^' 
do so till 1762) when the mayor for the time being was i763. 
removed by quo warranto* In 1763 thirty-nine inhabi- ^763^ 
tants were admitted free burgesses^ and one free burgess 
was removed by quo warranto, for not being an inhabi- 
tant. In 1764 32 burgesses resigned^ and several others 1764. 
.were removed by quo warranto. In 1765, after an inter- 1765^ 
mission of many years^ a court leet was held, and 77 buir- 
gesses resigned. 

The affidavits further stated, that a court leet was held Court leet/ 
on the 22d of October 1822, before the mayor and eight ^^^^' 
capital burgesses: but no steward teas present. 3everal No steward 
resiant householders paying scot and lot appeared, and 
..claimed. to be presented, admitted, and sworn free bur- 
gesses ; and protested against the absence of the steward^ 
but the mayor persisted in proceeding. A written notice 
of their daim was tendered to the jury, which^ by the 
mayor's direction, they refused to receive,, as, wjbU as to 
present the claimants ; that the applicant for the rule was 
one of the persons claiming to be {^resented, and was re- 
jected.* And finally, that there are now only 32 Jree bur^ 
gesses / that 22 of them live out of the borough ,• and that 
there are 80 resiant householders in the borough^ paying 
sfiQt and lot, and entitled to be made free burgesses, whom 
the mayor, steward, and Jury arbitrarily refuse to admits 

Upon these facts it was contended, that this being a Aigument 
bprpugh by prescription, whatever the ancient mode of ^^^ mw^a- 
creating burgesses was, it must continue the same to the 
present day. That from these affidavits it appeared, that 
both f'ee burgesses and resiants were the same i and that 
the resiants were in this borough, in conformity with the 
common law, presented, inroUed} . cqlled ffoer^ and,^worn 
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**^jj^"» by the jury ai^the court leet : th^t by the ancient practice 
.__^ of this borough, as well as by the general law, it was the 
duty of etery resiant to attend at the court leet, and to be 
inroUed and sworn there, and give his pledges; or other- 
wise he was subject to be imprisoned, and was in effect an 
outlaw, for which was cited the Second Institute, 72. ; Com. 
Dig. tit. Leet; Kitdiin on Court Leets, 66 and 67- That 
it was also the practice of the Jury in this borough, and 
their bounden duty by the law, to present all resiants to be 
inroUed and sworn; and if any resiant made default in 
either of those respects, the jury were to present such de- 
fault, and amerce the party for it: see Kitchin 12. 19* 
103. That this duty was so imperative, that the King 
could not grant to any man that he should be exempt 
from this suit, 2 RoL 5. And conseqo^tly, that no sub" 
sequent charter qf the cronon could have affected this mode 
of presenting, inrolting, and swearing the free burgesses, 
so as to exempt any resiant from the obligation to be in- 
rolled and sworn, or the jury from presenting him; and 
therefore, that the jury should be compelled by mandamus 
to do their duty in this respect, particularly as there was 
no other legal mode prescribed for making burgesses in 
this borough. And the proceedings of the mayor and capital 
burgesses were clearly illegal; not being supportable by 
the charter of Eliz. if put upon that ground ; and being an 
usurpation, as indicated by its irregularity. 

[^Bayley^ J. — Surely a free burgess is a corporate officer.] 

Not ex vi termini : a free burgess is ajree inhabitant of 
a borough : he may in some cases undoubtedly be also a 
corporator, as he is in this case by the charter of Elizabeth^ 
which superadds the corporate character to that of a free 
burgess. There are many boroughs having burgesses which 
are not corporations. 

\Bayley, J. — Then the colirt cannot interfere by man^ 
damtis. 

Abbot, C. J. — A free burgess under a charter of Elizabeth 
at all events cannot claim by prescription ; the court leet 
may be prescriptive, but it does not therefore follow that 
the corporation' is so: or that there is any right by pre- 
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scription to be admitted : and it appears in this case that Mandamus 
it is not. So that this difficulty arises; if a free burgess ^ 

is not a corporate ofiicery we cannot interfere by man- 
damus ; if he is^ still as he has no prescriptive right to be 
admitted to the office, he establishes no ground for our 
interposing by that writ. I am not aware of any authority 
to shew that the court has ever granted a mandamus, in 
cither of these cases. ^] 

The free burgesses of this borough are not under the 
charter of Elizabeth : there were free burgesses there three 
centuries before that charter ; which is sufficient evidence 
of their having existed time out of mind, and the comnnm 
law, which clearly existed before that period, required 
every resiant to be inroUed^ and to take his oath of alle- 
giance before the sheriff (if he were a resiant or inhabitant 
in the county at large) ; or before the reeve of the borough 
(if he were a resiant or inhabitant within a borough) : a right 
and obligation to be inroUed was therefore cast upon every 
inhabitant of the borough before the time of legal memory; 
and a free inhabitant of a borough being so inroUedi-and 
sworn, was thereby admitted a free burgess of the borough. 

{Bayley^ J. — No, that is not the necessary consequence; 
the effect of it is merely this, that they become freemen, 
and cease to be considered villeins.) 

The residence for a year^ as necessary to make a man 
free, applies only to villeins : there were many other modes 
of becoming free : and all freemen, whether they became 
so in that way or otherwise, were bound to be inroUed 
wherever they were free inhabitants ; and, if in a borough, 
they were free burgesses. 

No other mode of admission is prescribed by any charter 
or bye-law of this borough, or attempted to be put into 
practice till 1678, when the admission was clearly illegal; i678^- 
being only by the mayor and ^bur capital burgesses. 

^ See R. V. WiUU, Andr. 379* a mandamus granted to' the steward of the 
court leet for the borough of Christ Church to hold a court leet, and to swear and 
charge a jury to present all things proper to be presented, in order that they migh 
present a person to be mayor ; and case of the Rector of Wigan, 9 Str. 1307»9 to 
penons to attend at a court leet. 
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MuKhmus. ^xiie court will interfere by mandamus to have tht law pat 
in fiMree, and justice done, though it does not relate to cor- 
porate offices : die number of instances of writs of miem- 
damns being granted for corporate offices are very few 
compared with Ae pther occasions to which the writ has 
been applied. See the case of the King against the 
Iknxmgh ofMidkurst % Sit* Wm.Bla<^. 60., and the judg^ 
ment, S. C.^ 1 Wils. 283. And the case of the borough 
ofBossiney^f Hil.T. 58 Geo, III., which borough is not 
and never was incorporated. 

• Per curiam^ — The cases cited will not support the pre^ 
sent application. In both of them there was a freehold 
interest in land, and a prescriptiye right in the parties to 
vote for the election of membm of parbuneot; upotk 
which grounds it was that the court there granted th^ 
writs. But the case is not so here ; for the affidavits d6 
not state any such right* If they did, this case might 
appear in a very different light before us. The object here 
16 to persuade the court to order a party to be admitted to 
an office which is to confer some benefit ^ upon him, with- 
out shewing that he has any inchoate title by prescription 
to fill that office, and to receive that benefit; and a free bur- 
gess in this case is a corporate officer ; but he is a corpo- 
rate officer without a prescriptive rights and in fiivour of 
such a party a mandamus will not lie. If the other ground 
is taken, the impediment is equally strong ; for if he is not 
a corporate officer, we cannot interfere in the mode sug- 
gested.T^Rule refused, 
guo war- A motion was also made on the following day for a rule 

nisi, for an information in the nature of a qtw warranto 
against the mayor of the same borough, upon affidavits 
stating, in addition to some of the former facts, that the 

« See Appendix. ' See Appendix. 

ff It "is with deference suggested, whether, as the principal act bow ta be done 
in this borough by a free bui^ess is to vote for members of parliament, it can, 
strictly fpeakiiig, be called a prioate benefit ; originally it was a burden, and is 
said by Lord Coke to be a duty pr9 bono publico : and if so, no question can arisf 
as to the title of the individuab to the benefit, as a test whether the writ should 
issue ; and it is likewise suggested that a burgess is not an officer, any man thav^ 
a suitor at a sheri^s court, or a hopis^er at a court baroQ. 
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mayor is the returning officer of the borough ; and that Quo 
the charter of Elizabeth directed that there should be 
twelve principal burgesses to assist the mayor ; and that the 
mayor and principal burgesses should every year name two 
principal burgesses before the other inhabitants of the bo* 
Foogh) who were to elect one of the two to be mayor. It 
appeared that the persons to whom the two capital buT'* 
gesses had been nominated^ and by whom the subsequent 
election had been made, were described in the corporation 
books by various names; sometimes as burgesses^-^ common 
hmygesses — Jreemen^^eommofiS'^-'eommonalty-^Md, since 
ISySfJree burgesses Z'^-^l which terms appear, from the 
records of the borough, to describe the same class of per* 
sons ; and that the inhabitants were the freemen, commo<* 
nalty, or common burgesses. That at the last election of 
mayor the inhabitants tendered their votes for the mayor, 
but were refused ; which was contended to be contrary to 
the charter. 

But the court held that the word <^ inhabitants*^ in the 
charter clearhf meant the burgesses. 
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The Editor, throughout the report of this case, has not 
hesitated to comment freely upon every part of it, which 
appeared to him to justify any observation. He proceeds 
noir to consider, in the same manner, the determination of 
ibe. committee, as well as the decision of the court of king'9 
bench ; not doubting but that his attempt will be favour- 
ably considered by both those tribunals, if his observations 
are made, as they are certainly intended, with the sincerest 
difl&dence and respect : a declaration be takes this oppor« 
tunity of making generally, and trusts that it will be applied^ 
particularly^ if any argument sh6uld, in the course of these 
observatiops, appear to be urged too confidently. 

The petitioner stated the right to be in the commonalty 
or burgesses paying scot and lot : which is in effect the 
common law right: the latter branch of this statement 
being nothing more than what is implied by the common 
law ; so that it resolves itself, merely, into the proposition^ 
that the commonalty of the borough (that is, the inhabi- 
tants) or the burgesses (which, in its primary and proper 
import, means also the inhabitants) had the right of election. 

The sitting member stated the right to be in the mayor 
and burgessesy being members of the corporation ; which 
imports that the burgesses and the corporators were sepa- 
rate classes ; or at least that they were not necessarily the 
same ; that there might be burgesses, who were not cor- 
porators, and corporators who were not burgesses ; but that 
to be entitled to vote they must be both ; — ^a strange and 
absurd anomaly ! — neither the common law right, nor the 
corporate right — but a novel invention compounded of 
both 1 — However, even by this statement it was admitted 
that there were other burgesses besides the corporators, 
and they could only be the inhabitants: from whence it 
follows that this statement contains a negation of the right 
of voting being in the burgesses, who are the inhabitants ; 
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and afiirms that it is in the tnenAers of the corporalicn^ 
as contradistingiiighed from the eommon burgesses or in^ 
habitants: so that the common law right and corporate 
right were, by these statements, brought in direct opposi* 
tion to each other. 

The common law right was not attempted to be denied ; Common 
and in fact. the authority of Glanville puts it beyond all *«^"8»^*- 
doubt* Nor was it disputed that the petitioner's statement 
was in effect the common law right. But the question^ 
really, turned upon the implied admission, which is sup* 
posed ta be contained in the doctrine of Glanville, that the Gltn^ilie. 
common law right might be superseded in some particular 
places by local custom. The doctrine of Glanville is. Local cus^ 
that where there is no constant usage or custom to thecon* ^'^' 
trary, the common law right must prevail. Not directly 
affirming that custom or usage could alter the common 
law right; but leaving that inference to bet raised by 
an implication, which, certainly, is very direct,, and per- 
haps cannot be avoided. If, however, it is adopted, it is 
to be taken with this limitation, that there must be at least 
a constant usage or custom to supersede the common law 
right. From other parts of the same book it appears "lust be 
that it must be an immemorial custom ; which» in truth, is * ™^™^'** * 
nothing more than the general doctrine of the law, as applied 
to all matters, that the general common law must prevail,' 
unless an immemorial custom to the contrary, (which has 
"sometimes been properly called the lex loci,) can be affirma- 
tively shewn and proved. 

The real question, therefore, on these statements was, ^^^U^^s- 
whether the sitting member could or could not shew affirma« 
tively, that such a custom or lex loci prevailed in this par- 
ticular borough. 

The first inquiry then is, what evidence was adduced 
on the part of the sitting member to shew that the members 
of the corporation (as contradistinguished from the bur* 
gesses or inhabitants) had immemorially exercised the right 
of election ? - » 

The returns produced were made by the burgesses^ who, Return*. 
iythe implication which arises Jrom the statement of the 
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skiing m em b e r Umtdf, were diadiict from the members oS 
Ike corpantioa ; and there was no pretence for saying that 
anjretorB shewed, even impliedly » that the corporation had 
vetamed, as contradistinguished from the burgesses. 

iorou^ The sitting member attempted to prove, from the books 

of the borough, that the greater proportion of those who 
had concurred in the returns were members of the corpo- 
ration ; but the same books proved that they were also dw" 
ges9e$ or inkabitantSf and were inroUed at the court leet, 
and executed the functions of that court ; so that, in point 
of fact, upon a question whether the corporators were en* 
tided, as contradistinguished from the common burgesses 
and inkabiiantst the books proved nothing. The only faict 
which could have established the sitting member's case, 
was that corporators^ not being inhabUants^ had voted ; for, 
as long as the voters were both corporators and inhabitants, 
their voting proved nothing in a contest between those 
parties. And if the sitting member put his case on the 

MoQ-n«^ voting of the non-resident corporators^ he relied upcm a 

^«"ti* manifest usurpation, because the charter of Elizabeth ex* 

pressly incorporates the inhabitanist and no iion*resident 
could legally belong to the corporation; as, indeed, the 
committee themselves thought, and manifested by their 
decision, ^^that the members of the corporation must be 
** inhabitants of the town.'' 

On the sitting member's own case, therefore, he had no 
claim to success. And when that of the petitioner is also 
duly considered, it will appear, that if the committee had 
had time enough to fully investigate and weigh the real 
merits of the case^ there was not in truth the least doubt in it. 
But as it was in some degree a new point for the com* 
mittee to dispose of; as in trials of this desoription there 
are no previous pleadings to give a distinct view. of „ the 
point to be determined; and such questions necessarily 
spread tlbonselves into a wide field of inquiry; it is not to 
be wondered at, that a tribunal, constituted as the com- 
mittees are, should not at once see the case in all its 
proper bearings. 

uftiplrilm. '^'^ petitioner produced a charier granted in the uign 
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of Henry III., which spoke of this place as a borough^ but Election 
afforded no ground for saying, that at that time it was in- ' 
corporated. Whether there was any intervening inoor-* 
poration of the borough or not^ it appeared the charter of 
Elizabeth inoorpomted the inh&bitants. It was dear^ that Cfaanar, 
both before and subsequently to the latter charter, there ^' 
had been burgesses : but they were presented by tkie jury 
at the court leet, and so continued till 1678, when the court feet, 
mayor and capital burgesses first bssiimed to themsdves i678. 
the right of elating and adoiitlitig free burgesses ; und 
evident marks of thar usurpation of such right were to be Ustuintioa. 
seen from that time to the present day : but none more 
ecNaspicuotts than the spoliation of the bodis of the b<MX>ugfa 
by a presentment of the jury at the court leet being cut outf 
at a period when the corporation were contending with that 
court; and the illegal introduction of non'resident bur^ 
gesses into the corporation. 

When these facts are considered, they decidedly negative Genenl 
that the right of the corporation (even if it ever legally '^^ 
existed), was immemorial: and they prove affirmatively, 
th^t such right was in -fact an usurpation; and ihe result 
of the whole, wbeii viewed together, aflfords (instead of 
the discordant and anomalous difficulties which spring 
up in every direction when attempting to support th^ 
corporate right), one uniform and consistent history:—^ 
shewing, that this place was a borough by prescription ; 
that the inhabitants of the borough were (ad the word im^- 
ports) the burgesses i and that Queen Elizabeth incorpo- 
rated the same persons by her charter of incorporation of 
the inhabitants; from whence it follow?, that the infaa* 
bitants were the burgesses, as well as the members of the 
corporate body, and had the right of election, not as cor-' 
poratorsy but like all the other boroughs in England^ as 
burgesses ; which is quite consistent with the clause in the 
charter of Elizabeth, directing the burgesser for parliament 
to be elected by the burgesses ; with words of reference to 
the usage in other boroughs, as well as the former usage 
in this particular place. 

Such is the simple nature of the case when it is cleared 
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firom the intricacies in which such questions often involve 
themselves. 

If the case is thus clear on the facts immediately con- 
nected with this particular place, it is the more so, when 
it is investigated with a view to the general hiistory of 
boroughs. The question is between the right of the 
burgesses and the members of the corporation. Boroughs 
returned burgesses to parliament as early as the reign 
of Edward 1. if not earlier: and can any records or do- 
cuments whalever prove that the boroughs which then 
returned were incorporated? If that is insisted upon, 
let some record or document be shewn to establish 
it It has been often said, that many of them were cor- 
porations by prescription : but surely on a question like 
this, it is not sufficient to rely upon so loose an assertion, 
unless something can be shewn to support it. Even London, 
whose privileges seem always to have been more clearly 
defined than that of any other place, and whose charters 
are extant from the time of William the Conqueror, was 
never expressly incorporated, nor is that term used as 
applied to it^ till the second charter of James I. granted in 
1609, in the 6th year of his reign : when its incorporation 
is rather assumed than granted by charter, it being only 
introduced by recital, in the confirmation of their former 
charters, granted to the mayor and commonalty and 
citizens *' by whatsoever name of incorporation granted :" 
and the term is not introduced again till the charter of 
William III., where, for the purpose of avoiding any ques- 
tion on this point, it is adroitly conceded to them by the 
crown, that ^^ they shall prescribe to be a body corporate 
*^ and politic, in re facto et nomine," a legal expedient to 
support the corporate rights ; by which a date was supposed 
for the existence of corporations, to which in truth they 
never were entitled* 

The fact is, that there were anciently ecclesiastical, 
militarv, and trading corporations ; but boroughs were not 
incorporated till about the reign of Hen. VI. or Edw.IV,, 
when it having been questioned whether they could hold 
lands if they were not incorporated, nlany boroughs ob* 
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takied charters 6f iiK^rporations, which were after that ^^^^^^^ 
time, and during all the succeeding reigns, frequently . 

granted : but the right of election had been, through many 
previous reigns, exercised by the boroughs before they were 
incorporated ; and consequently it could not be in right 
of their corporations, but of their being boroughs, that they 
returned members to parliament 

One very prevalent prejudice, which misleads general 
opinion upon this sulgect, is the universal assumption^ 
from long habit, that << burgess " is a corporate name : this '* BurgesJ 
notion is entertained without hesitation, and by no class of 
persons more inveterately than the professors of the law. 
It is a fact taken for granted, without any e£Port to ascertain 
the grounds upon which it rests. An attempt to put it on 
its proper footing may probably be thought speculative and 
desperate. But the truth will some day be ascertained ; 
and, upon investigation, it will be found that ^^ burgess " is 
the appropriate name for the inhabitant of a borough ^ ; 
that it has nothing of a corporate meaning in its primary 
import ; and, although it has been so treated in modem 
times, because many boroughs have been incorporated, 
still this term remains the proper description of the in- 
habitant of a borough : his being also a corporator is a 
mere superadded accident, which may or may not exist, 
without interfering with the character of a burgess. If 
these assertions are denied, let it not be by general state- 
ments; but let some record or document be produced to 
shew, that burgess in its early use in this country meant 
the member of a corporation. 

In fact it is impossible it should be so; because, all Many bo- 
boroughs were directed by the first writs to return members [n^rron- 
to parliament, and many of them never were incorporated ; *®<** 
which is decisive on this point, as well as to the other, that 
boroughs, although incorporated, do not return members 

* It is, perhaps^ a circumstance, more curious than important, that, in Queen 

Elisabeth's reign, in a «|rocbmation,' dated the 30th March 1563, issued during 

the siege of Havre, when it was in pos9e88ion of the English, all foreigners ai^ 

. ardered out of the town, *< not being the Jnirgestei or proper mhabUarUs of it". See 

Dsr. Forbes, View of public Transactions of Queen Elizabeth, ad vol. p. 369* 
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^^^^ by nrtue of their . kioorpcMnittoHMi, but in ocmseqaenee 
of tbeur being borough i which is farther confirnied by 
the undeniaUe bet, that ttiere are msny corporatiomt 
«Aie& do not return members to parliament i and furth^i?) 
there are pkces which have been corporationsy and re^ 
turned members to parliament whilst they were ao, which 
have since ceased to be corporations, but still returm 
members. 

It is needless to insist at more length upoci either of these 
points. Unless these fiK^ts can be contradicted, or the 
inferences drawn from them d^iled, it is clear that, a^ 
well from the particular histoxy of this borough as from 
the general history oi other boroi^bs^ that the right shcH^ld 
Mo^i in this case, have been decided to be in the memb^rf 
of the eorporation. 

It is worthy of observation that the sitting member, 
feeling it was necessary to connect the corporation with 
the term burgess, stated the right to be> ^^ in the burgeatett, 
*< being members of the corporation :'' but the committee 
have gone a step farther than this, and have refected tie 
term burgess altogether, determining, that the right is ia 
the members qfihe corporation, without any reference what- 
isver to eithar the borought or the bm^essesof it. 



CiieinK«B. With respect to the decision of the court of king's bench, 
it appears to have been founded on two grounds : the jf^rs/, 
that if the office, admission into which was attempted tp 
be enforced, were not a corporate office, the court would noit 
interfere j and, secondly, that if it were a corporate office 
the members of the corporation had a discretionary power 
of admitting or not, as they thought fit ; and Uiat the 
court could not interfere with the exercise of such a dis- 
cretion. It was, indeed, also said, that a burgess was, ex 
vi termini, a corporator : but probably, upon consideration, 
that would not be insisted upon ; as there are, imdoubtedly, 
many boroughs not corporations; many corporate towns 
not IxNToughs; and 37 boroughs in which the inhabitants 
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pi^ng scot and lot vote, each of which hi an instance to Mandamus. 
Ibe contrary of this position ; because there is no doubt ■"— — 
that the proper electors for all boroughs are the burgesses, 
and in those instances the voters or burgesses are not 
corporators. 

As to the first point, the Editor cannot presume to ques- Autixwities. 
tion the decision of the court, but upon authorities which 
have from time to time shewn the nature of the writ of 
mandamus, and the occasions upon which it should issue. 
It is stated to be a high prerogative writ, of the most^ €0^ Nature of 
tensive refnedial nature, demandable of right in all cases ^ * ^"^* 
in which the public are interested; and, in all cases in 
which the right is merely of a private nature, it is discre- 
tionary in the court of king^s bench to grant or to 
refuse it.* 

It was introduced to prevent disorder from a failure of 
justice and defect of police ; therefore it ought to be used 
on all occasions where the law has established no specific 
remedy, and where, in justice and good government, there 
ought to be one.^ To the 'aid of this writ^ the subject is 
entitled, upon a proper case previously shewn to the satis- 
facdcm of the court.*^ As^^ ^^ ^^ s^^> ^^^ ^^ is granted to 
prevent a failure of justice, and tor the execution of the com- 
mon or statute law^ or of the King's charter; for the preven- 
tion of oppression of the subject or other misgovemment ; 
fhe court of king's bendb having, by this writ, a p&ooer to 
direct right to be done. *^ And Blackstone describes this 
writ as a remedy for the refusal or neglect of justice.*^ As 
to the principles which should guide the court of king's 
b^ich in granting or refusing this writ. Lord Coke, 
iqpeaking of the jurisdiction of this court, says, it has not 
only jurisdiction to correct errors in judicial proceedings, 

• See BuUer's Ni. Pri. 199. — 3 Blac* Com. no. 

^ See Cowper's Rep. 378. Per Lord Mansfield in Rex v.Windham.— 3 Burrow, 
1367. ; in Rex v. Barker and othen.^-4 Burr. 3188. R* v. Col. of Physicians. 

« 8 Burr. 1367. per Ld. Mansfield in Rex v. Barker. 

^ See Rep. temp. Ld. Haidwicke, p. 99« per Ld. Hardwicke in Rex v. Wheeler. 
— Bagge's case, 11 Coke,'p. 98. 

« 3 Blackstone-s Commentaries, no. 
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^^f*'^^"'!^^ but other errors and misdemeanors extnujudidal,. tiding 
""""""""^ to the breach of the peace or oppression of the subject, or 
raising of fitction, controversy, debate, or any • other 
manner of misgovemmentj so that no wrong or injury, 
either public or private^ can be done, but that this shall 
be reformed or punished in one court or other by due 
course of law ' : and the result of many cases, and the 
dicta of judges in them, is in effect thb, that the court of 
king*s bench, m the exercise of its authority to grant the 
writ of mandamus, toill render itj as Jar as it cariy the 
suppletwy means of substantial justice in every case where 
there is no other specific legal remedy Jor a legal rights and 
will provide^ as far as it can, that others perform their 
duties wherever the subject*matter is properly within its 
controul > : and it should seem that it is no ground for not 
issuing a mandamus that none has issued before in a like 
case^.'^ provided that there is a clear right in the party 
claiming the writ ; for this has been said by many judges 
in different cases from the earliest times, and particularly 
by Mr. Justice Wilmot, 3 Burr. 1660, where he says, that 
jf there is a clear right, the court ought to find out a suit- 
able and adequate remedy, and even to make a precedent -• 
.if they could not find one ; for where there is a right, law 
and justice require there should be some remedy or other; 
and he adds, that\ this writ is a remedy which turns more 
upon principle than upon precedent. It appears, also, 
that it is not necessary for the party applying for a man- 
damus to have a clear undoubted right to the o£Bce which 
he claims ; it seems enough if he has a foir colQi4rable 
right, which would be a si^ffident foundation for the court 
to grant a mandamus, upon which the right may be properly 
tried '^', for which reason the court has long been in the 
practice of granting the writ where a reasonable case is 

^ 4 Institute, p. 7 1 . 

r 1 5 East 1 36. per Ld. Ellenborough , C J. in Rex. v • Archbishop of Canterbury. 
^ Pons. 304. Rex v. the Universiiy. of Cambridge, Dr. Bentley's case. — 
6ir Wm. Blac. 353. in Rex v. Barker. 

' 7 East, 573. Rex «. Commissary of the Bishop of Winchester. 
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moMt.tHd H : in ;order to prevent the possibility of a failure Mandamui. 
of justice, and that, on the one hand, the party- to whom — — "~* 
the writ is directed may, if he have an answer to it, put it 
on record upon the return to the writ ; and, on the other 
hand, that the party applying for the writ may not be pre- 
cluded from the remedy he seeks without a trial of his 
right ; and therefore it has been said that the writ should 
not be denied, but on sufficient ground ; for it is of great 
importance that the subject should not suffer an injury 
without a remedy.* 

^ As to the particular cases in which the court will Mandamus 
grant the writ, -it will be better to enumerate some of ^ co^rau? 
the occasions to .which it has been applied. It will be questions. 
found, that it has by no means been confined either to the 
compelling the execution . of corporate duties^ or to the 
election, admission, or restoration of corporate officers. 
Indeed the reports shew, that in early times this writ 
was rarely applied to corporate questions : and both then, 
and now, the majority of instances in which it was and is 
used, are of a different description. 

It has been said generally, that <^ this writ lies to compel Rules for 
** the admission or restoration to any office which concerns ^'^""** 
<* the execution of justice, or to any office ox franchise of a 
** public nature^ ovfor the. public weal, whether spiritual 'or 
<< temporal."* And though an office should appear to be 
^< like a private office, yet, if the affidavits which state it to 
'^ be a public office are not denied, a mandamus would be 
*5 granted, in order that the court might be better able to 
" J^g^ on the return. ^" 

* 2 T. Rep. ] 83. note f*) per cur. in Rex v. The Mayor of London.r^Rex v. 
Whaley, 1 Str. 1139. — Rex v. Conimissary of the BishopofWinchester, 7 East, 
573.^«Rex V. Bishop of London, 1 T. Rep. 333. — ^1 5 East. 149* per Ld. Ellen * 
borough, C.J. delivering the , judgment of the Court in.Rex v.Archbbhop of 
Canterbury. 

2 Keb. 68. per Keeling, C.J. in Rex v. Patrick.— So strong is the prin- 
ciple that the law always will afford a remedy, that it has-been said to be a maxim 
of the law, that it will lather suffer things against its own principles than that a 
man should be without a remedy. 

■ 3 Blac. Com. iqg,— 11 Co. 93. Bag*s case.— Latch, 198. — 2 Sid. 112, ii3« 
Case of thercle^tif thl CityWbrks.— a Dyer, 333. in the notes on Middleton's case. 

■ 2 T. Rep. 183., in ao^fb), per €)if» in Rex v. the Mayer of London. 
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The following are some of the instances in which tibe 
writ of mandamus has been granted, to admit or restore 
to the following offices : 

1 Ley. ?5«f in Horst's case* — 

1 Ventrisy 14S. in lies' case. 
Sir T.Raymond, 211. lies' case. 

—1 Vent 143 and 1 53. S. C— 

2 Ley. 18. Rex v. Cburck* 
wardens of Kihgsclerc. — 2 
Strange, 1 1 14., in Olive v. In- 
gram.— ^2 Bum's Ecclesiasti- 
cal Law, sal. 

6 Mod. 18. per Holt, C. J., in 

White's case. 
1 Lev. 75., Hursf s case. — 

Sid. 94 and 152. S. C — Sir 



An attorney. 



An attorney of the town 
court of Canterbury, 



An attorney of the bo- 
rough court of South- 
wark. 

An attorney of the court 
of the liberty of St. 
Martin-le-6rand, 

A registrar in the eccle- 
siastical court, 

A scavenger, 

A churchwarden. 



T. Raym. 56 and 94. S. C. 



lb. 



1 Lev. 75.— I Sid. 152. 

6 Mod. 18. 

1 Strange, 59.— 1 Vent. 143. 
Style, 457. — 1 Lev. 75. — 

7 East, 573.— 1 Vefltrfe, 143. 
— 1 Salk. 166. R. v. Arch- 
deacon of Cardigan. 

2 Burrow, 1043. R. v. BIdoer. , 
1 Black. 352. R. v. Barker. 
1 Lev. 75. 
1 Strange, 58. 

The usher of a free school, Style, 457. The Protector v. Cra- 

ford, in notisv 
Master of grammar school, Sir T. Raymond, 12. 
A prebendary, Strange, 159., ft. v. Dean^ ,!i^ 

of Norwich. 



A curate of a chapel, 
A dissenting preacher, 
A schoolmaster. 
An under-schoolmaster, 
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A scfabki^ of a college, 
A Clerk to the commis- 
sioners of land tax, 

An appttrit^r genetal of 
the archbishop of 
Canterbury, 

President of a college, 

A deputy secretary to 
the president and 
cbuhcil ef Wales, 

A member of the Turkey 
company, 

A elerk of the peace, 

A treasurer of the New 
River conipany, 

A derk of the Bridge- 
house estates, 

Clesrk or surveyor of the 
city works, 

A fellow of a college 
where there is no visitor. 

Academical degrees, 



An.ale*-ta8ter, 
A constable, 



Bailiff of Westminster 
(which certainly is not 
a corporation). 

Steward of a court leef", 

A ptartreeVe, 



4 Mod. 368. St. John's, Oxford. Mandamus. 
1 T. Rep. 147. R. V, Commis- 

sioners of St. Martin's-in-the- 

fields. 



2 Strange, 897. 

Sir T.Raym.lOl., Patrick's case. 
1 Vent. 110. R. V, Clapham.— 
1 Lev. 306. S.C. 



2 Burrow, 999. R. v. March. 
Shower, 282. R. v. Evans. 

1 Sid. 169., Middleton's case.— 
1 Lev. 123. S. C. 

2 T. R. 181., R. V. Mayor, kc. 

of London. 

2T. R. 182. 

Sir T. Raym. 31. Widdringtotfs 

case. — Fortes. 202. 
1 Strange, 557. Dr. Bentley's 

case. — 2 Ld. Raym. 1334. 

S. C— Fortes; 202. S. C. 
Str. 608. Ravenhill's case. 

3 Dyer, 332. in notis. — Noy. 78. 

— 1 Bui. 174., case of the 
constable of Stepney. 



4 Mod. 281. Knipe v. Edwin. 
1 Sid. 40. Stamp's case.^-Sir T. 

Ray. 12. in notis. 
2d R61. 82 and 85., Sir Rob. 

Phillipp's case. 



• In Latch's Reports^ p; 198) it vras said arguendo, that '< the court 6f kihg*s 
** beach was the fountainr of all the leets ;*' aud^ in one sense, as the head of the 
muoicipal police of the countryi this is true. If so, the leets, and the due exercise 
of their functions^ are peculiarly under the jurisdiction of the court of king's bench. 

n 2 
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These cases, with a variety of others for doing ilct» not 

Moccoofincd ^^"'***^^ ^*^ corporations or corporate aiiurs, seem 
to oorpo. abiindantlj sufficient to shew that this remedial writ is by 
ntecasei. ^^ means confined to corporate offices. 

As to the granting the writ in this particular case, it 
will be seen, that when it was before the court, the case 
of the King against the borough ofMidhurst, and that of 
the borough of Bossiney^ were cited; but it was said, 
that .they were distinguishable from this, inasmuch as in 
both of them the party applying had an interest in 
land. But it is with submission suggested, that that 
circumstance makes no essential difference, and does 
not afiect the general principle : the mandamus in 
those cases (which will be found in the Appendix), had 
nothing to do with the interest in the land, but required 
certain acts to be done in consequence of the appli-* 
cants being seized of the lands : and surely it can make 
no diffisrence in the principle applicable to the cases, 
whether the previous qualifi<;ation arises out of the tenure 
of land, or out of inhabitantcy : a person claiming an 
office or franchise in consequence of his holding land^ 
cannot stand in a different situation from a person claim- 
ing such an office by virtue of his being in a particular 
place. It was also said, that in those cases there was con- 
sidered to be a prescriptive right in the party claiming to 
vote for members of parliament: to put the party in the 
situation to claim that right, was. the object of this motion. 
: With respect to the particular office (if indeed it 
can be so called) into which the applicant sought to 
be admitted, it was one which concerns both the public 
and the private individual. It concerns the public, inas- 
much as one act to be done by him was, that he was 
to take the oath of allegiance : next, by being inroUed 
as a resiant and inhabitant at the court leet^ he, at the 
present day, becomes liable to all the offices of the leet — 
to be upon the jury, which is to the relief of all others 
liable to the same duty ; and to the security of those who 
may on any occasion be interested in the verdict or 
presentment of the jury, particularly as to their being 
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duly presented as inhabitants -*to be an officer or constable^ Mandamus. 
or ale-taster^ in the due execution of all which duties —— — 
the public in that particular place have an interest. 
And the object of this motion undoubtedly was, to put the . 
individual applying in a situation to be capable of voting 
for members of parliament : in which the public at large 
have an interest. It is true that the committee has de- 
cided (if that decision be not altered upon appeal), that the 
right of election is in the members of the corporation : but 
it is contended, that the right is in the burgesses inroUed, 
admitted, and sworn as resiants or inhabitants at the 
court leet, in the manner required by this rule^ At 
all events, even if the right be in the members of the 
corporation, it is contended, that the inhabitants are the Inhabitant 
persons incorporated \ and that a person presented, inroUed^ ntedT* 
and sworn at the court leet, as a resiant or inhabitant, is a 
person entitled as an inhabitant to be a member of the cor- 
poration ; and, therefore, in either way entitled to vote for 
niembers of parliament : in which case it was stated by the 
court, that the mandamus ought to have been granted. 

The instances also which have been cited to shew tliat Ancient 
the public have an interest in this office, have been con- ^"^^^"^ 

^ burgesses. 

fined to the consequences which would notv, under the 
modem state of things, arise from a person's being placed 
in the situation to which the rule refers ; but the case may 
be put much more strongly than in that shape, by referring 
to the ancient law, which is the proper test to ascertain 
what the office originally was ; what were the rules formerly 
applicable to it; and, consequently, what was the real na- 
ture of the office, which cannot be changed by the mere 
variation of circumstances, without some binding law to 
alter the office itself. If the office is considered with this 
view^ there can be no possible doubt that it was one 
in which the public at large, as well as persons resi- 
dent in the particular place, were most materially in- 
terested ; because, by every inhabitant's being put in this 
situation, |he became responsible to the laws, and sub- 
ject to all the burdens of the place> personal as well a& 
pecuniary. 
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Mtnd i mm . ^ f^ ifae interest which the party himself had^ it 
^. ^^j. would be sufficient to entitle him to the writ, if he 
begfsnted chose to apply for it| even if the office or franchise 
Office^beV ^*^ * burden, and no benefit; as the case of the con^ 
Kudeo. stable cited before, 3 Dyer, 332. in notis. — Noy, 78.-— 
1 Buls. 174. Because it can make no essential differ- 
ference as to this writ, which is to enforce justice and the 
law* whether the office is a burden or a profit. But, in 
truth, this situation would be a benefit to the indiyiduat, 
because, in consequence of it, he would at all events be 
•entitled to the privileges, given by the charter of the 
Earl of C<Mrnwall, of exemption from the sheriff's toom 
and county court; and as an inhabitant, as contended 
by the applicant, to the more considerable privileges 
granted by the charter of Elizabeth ; and also, as stated 
before, to the privilege of voting for members of parlia* 
ment. 
Corporation As to the second point, that the corporation have a dts* 
cretion, in admitting or rejecting the members of their body, 
it is undoubtedly a position which has long been assumed 
to be well founded : but can it be supported upon prin- 
ciple in any case i and still less in a case like the present ? 
Power of It must be admitted, that if the King creates a cor- 

t e own. pQfQ^Qji^ mil] gives it privileges which the crown has pow^ 
No power of to grant, it may certainly, at the same time, either declare 
givenT vbo shall share those privileges, or give to the corporation 
itself the power of selecting those who shall do so : but if 
the King incorporates the inhabitants of a place, and does 
not further specify the persons to be elected into the cor- 
poration, does it not seem impossible to say, that every 
inhabitant is not by virtue of such inhabitantcy, entided to 
Select body, be One of that body ; or at least every person who is in 
the contemplation of the law a permanent inhabitant oftjie 
place, and according to the language of the law, a legalis 
homo, that is, a sworn inhabitant householder. Uposi 
what possible right, or by what conceivable principle, can 
May reject any part of the inhabitants exclude the others? They 

or disfran- , i i • .1 • 

chise for '^^y* Perhaps, or, more properly speaking, the jury 
cause. on their oaths may, have a reasonable discretion to 
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exercise in excluding persons (as th^ may certainly dis- Mandamus, 
franchise) for any just cause; but they should be able ^^— ^-^ 
to establish the grounds of disqualification or disfiran* 
chisement: they cannot arhitrarily reject or remtyoet — 
thus in the Durham case, I Bur. 181., Lord Mansfidd Durham. 
said in answer to the objection, that the freeman was not 
entitled to his admission, but subject to the approval of the Mayor 
mayor, and that there was no power to compel the. i|iay<Nr <»™P**'** 

•' •to approve* 

to approve, that <^ if the mayor disapprove widiout 

*^ a cause, a mandamus will lie, suggesting the qualification 

** and right of the person claiming to be a freeman, and 

^^ commanding the mayor to approve and admit." So also Office at 

in the case of the steward of Cambridge : where, pepding a ^* ' 

mandamus to restore the steward, the corporation sur» 

rendered their charter, and obtained a new one, with 

power tp elect a steward at their will; it was held, they 

could not remove the then steward without cause, because 

he was an officer for the public good : and that the cause 

must be shewn to the court, who are the judges whether 

it be sufficient or not. See 2 Sid. 49., in Blagrave's case. 

— S. C Roll's Abr. 456. pi. 4.— and see S Dyer, SSS. in 

notis. 

In a case where a charter gave the corporation power Durante 
to elect a town clerk, durante bene placito, the court said, ^^°® P^^*^* 
that it were fit a scire &cias went out of chancery to rqpeal 
it as unreasonable. And Twisden, Justice^ said, that if 
the power had been to choose him, provided they might 
tarn him out at their will and pleasure, yet they could not 
have done so without cause. Dighton's case, Stratford- 
upon-Avon. 1 Vent 82.— 1 Sid. 462. ' 

It may, however, be thought that the corporation had incidental, 
in themselves the right of continuing thefar succession by Section, 

* The evil consequences and unreasonableness of such an unlimited discretionary 
power in corporation was well stated by counsel in Blagrave's case, Hil. T. 165 7. 
2 Sid. 50. ; and although it is only the argument of counsel, still, as the matter 
itself appears so reasonable, its insertion here may be excused. *< Voil ce rais- 
<« duevous 81 tiel vohint serra allow car voil establish un tyranny en corporations al , 
*^ subversion de tiels offices q' sont pro bono publico q* est contrary al reason del 
<< ley.'* This was the argument of Wyndham, who was afterwards a Serjeant and 
Baron of the Ezdiequer, 
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Mm i tomw . election of new members, as incident to the corporation ; 
' but the answer to this isi that in the modem case of R. v» 



Birdf relating to the burgesses of Nottingham, IS East, 
367, the reasonable application and limitation of. that rule 
• was recognized. It was argued, and apparently admitted, 
that the principle of that rule was necessity ; and, conse- 
uMCMii- quently, where the necessity does not exist, the rule does 
<***• not apply : now this case' of West Looe was one in which 

no such necessity existed ; because there was a mode of 
admitting the inhabitants to be burgesses by the jury at the 
court. leety which was in existence at the time the charter 
was granted ; which mode must be always sufficient to keep 
up the proper numbers of burgesses, as long as there ard 
any inhabitants in the place; and therefore, by the prin- 
ciple of R. V. Bird, the incidental power of electing bur- 
gesses did not in this instance result to this corporation, 
because there was no necessity for it ; ^^ et quod est ex 
^^ necessitate, nunquam introducitur, nisi quando necessa* 
«« rium." 2 Rol. 502. 
UogetiU The fact also, that the corporation never exercised 
**^®' that right till 1678, is decisive that they did not acquire 

it, either expressly or impliedly, under the charter of 
Elizabeth. 
ByeJaw. Neither can they have acquired it by any bye-laxo ; be- 

cause the fact just mentioned shews that no bye-law to 
that effect could have existed before the year 1678; 
iCv.Bird. and in M.v.Birdf Lord Ellenborough properly observed, 
as to a bye-law made in 1606, that ^' it was Jbr. a period 
^* of too modem a date to influence the decision of the 
•< court." 

Besides, with due submission to that noble and learned 
Case of cor- judge, the rule laid down in the case of the corporations^ 
poratioM. ^ Q^^ pj^^^ ^g ^ ^Q elections of mayors, bailiffs, aldermen, 

provosts, &c., does not apply by parity of reasoning 
Diltuiction. ®^ analogy to the election of burgesses : the former are 
merely annual officers for the government of the bo- 
rough ; somebody must fill them, and it is not very mate* 
rial who the person is : originally the crown appointed 
those officers; tlie crown, therefore, could grant to any 
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person th^ power of appointing them ; the crown's grantees MtndMnui. 
oould do the same; consequently^ when a charter grants - 

to the inhabitants of a place . to elect a mayor for them- 
selves, they may, by consent, delegate that power to whom 
they will ; and, therefore, may make a bye-law for that 
purpose, being a thing within their own immediate con- 
troul. But, if persons of any particular description have^ 
by virtue of a charter, a right to be elected members of a 
corporation (as by this charter the inhabitants have), the 
members of the corporation for the time being cannot give 
to any select part of their body the power of admitting or 
rejecting any inhabitants whom they please ; because each 
of those inhabitants has a right to the vote of each of the 
bargesses^ and is not to be subjected to the whim only of 
any part of that body, and be excluded from the votes of 
the rest ; not by his own act, but by the act of others. To 
hold the contrary of this, would be clearly unreasonable ; 
it would give to one man the power of dispossessing 
another of his just rights. Besides, there is this ob- 
jection also on the ground of expediency; that ceding the Tends to 
right of electing burgesses, who are to participate in the 
privileges of the place, to a select body, would have a 
direct tendency, as we know by experience it has, to in- 
duce them to keep as many of the privileges as they can 
to themselves, and allow as few as possible to share with 
them. 

Aibye-law, therefore, to this effect would stand on di& 
ferent grounds from those adopted in the case of corpora- 
tions as to the superior officers; where the number is 
defined, and the persons must be elected. In the case of 
the indefinite body, the number and the election would 
both be arbitrary. Such a bye-law, therefore, would be 
contrary to principle and expediency ; and, when it affects 
the parliamentary right of election, contrary to the law of 
parliament, as stated in Glanville. 

Indeed, in this particular, such a bye-law would be void 
on another very clear ground. At the time of the charter 
the burgesses were presented, inrolled, and sworn by the 
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hUaimm. jury at the 1^ : a bye^law that a select body of the corpcH 
, irfitors shoulc) elect, would be giving the right to d^different^ 

cbBi. clqs9 pf Rectors, and adopting a different mode of election ; 

Different for either of which purposes a bye-law would undoubtedly 
™^- b^ ineffectual. 

Uose in Again, the us^ge of this borough is decisive against the 

JJJ^J®' discretionary power claimed for the select body • It appear* 
Irom the enfxies in the books, stated in the affidavits, that in" 
habitants had been frequently amerced for not being swam 
freemen or burgesses : it surely would be a very strong pro«^ 
position to say, that a person could be liable to be amerced 
for not doing an act, which it was iii the discretioTi of 
Wannei t. Mother person whether he should do or not ! And, ther^ 
Cityof Lon- |qi.« jn the case of Wannel y. the Chamberlp^in of Jjoodop, 
jStr. 675., and 8 Mod. 267-i Mr. Justiqe Fort^scue s^d, 
*' The imposition of a penalty of ^10 for not takings up 
^* his freedom in the company, w^ a strong implication 
'^ that they were bound to grant it to him ;" an observsr 
tipn of which it certainly cannot be said that it goes fa»rtber 
thi^n reason would sanction. 
Coosa- But it should be considered what may be, and what in 

^vnce. laany places is, the consequence of giving to the select 
body such a discretionaiy ppwer : if they may reject one 
without cause, they may reject all of whom they disap-^ 
proye; and (as was anticipated by the committee in 
James I.'s time), reduce the corporation to the smallest 
possible number } &r instance, to eight, who may perform 
all the functions, i^d engross to themselves all the priv 
vileges of a charter like this of West Looe, incorporating 
fhe inhabitants at large, although the population of the 
place might be 20,000 people^ as at Portsmouth; to which 
p)ape a similar charter, incorporatii^ the inhabitants, wa# 
granted by Elizabeth. Can this be any part, or even the 
{^o^sible result, of the English law ! 
Applicant But it was also said, that the applicant in this case had 
"° "***• no inchoate tide : that he did not claim under the charter 
of Elizabeth; and he shewed no title by prescription. As 
to his claim under the charter of Elizabeth, the discre- 



I*' - -■ 



VPH 



ELECnOKr CASE. S51 

tioBary power of vqecdon in tfae sekct bodjr vas so declr Mandanms. 
aively afisumed, that it was useless to contend for the ntle '-*'"*—-* 
on that ground : but if that discretionary power should be 
^nnd lipon principle insupportable, which it is humbly 
contended to be, then the admission to the corporaticui 
may, with confidence, be claimed under the charter of 
Elizabeth. 

But, should it be held not to be claimable under that Title by 
charter, still it is contended that the iqpplicant had a tide p**^*^!^'^^ 
by prescription : he claimed to be presented, inroUed, and 
sworn at a prescriptive court leet, in the manner in which Prescr^ive 
he shewed the inhabitants had been presented, and in* ^ 
rolled, and sworn, in the time of Henry VIII.', and before 
the charter of Elizabeth. Surely,, in the absence of any 
evidence to the contrary, this was sufficient to shew a 
prescriptive title? and to prove an obligation on the Prescriptive 
jury, existing time out of mind, to present, inrol, and Jbe^ury?^ 
swear persons in the applicant's situation ; because, first, 
the common law requires it; and, next, it had been so 
doife by the jury, from the earliest period in which any 
records were extant; and successive juries had anierced 
inhabitants for not being sworn. If it were the duty of the puty of 
jury to present, inroll, and swear the inhabitants, they n^tonn. 
weve necessarily entitled to be put in that situation ; be- lubitanti 
l^use the diiti/ of the one and the title of the other are 
eorrdative terms. 

' But for such an act to be done as that which the appli« No title ne- 
cant endeavoured to enforce, no tide was necessary to be ^^^'^' 
shewn by hipi. If the party seeks, by an application for 
a writ of mandamus, to obtain admission into a mere pri^ 
vaie situation; or claims the possession of & private right} 
it is necessary for him to shew a title to the one or the 
other. But if he only require the court to command by that 
writ any persons, who ought to do any act in which' the 
public are interested, to perform their duty in that respect, 
then the title of the party is not the point in issue^ but the 
obligation of those to whom the writ is directed to do the Obligation 
act required. For the reasons stated before, it is oopfi- sufficleiit. 
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dently contended that there can be no doubt as to the 
Juryoblised. Migolion upoD the jury to present the inhabitants ; and, 
indeed, it seems to be an anomaly in .the law to say 
that ^juryf imparmelled upon their oathsj can have any 
discretionary power but as controuled by their oaths and 
the fiicts proved before them. In this case they are, in 
effect, upon their oaths, to say whether any individual be 
an inhabitant ; and if they find he is, they are compelled by 
their oaths, without any option or discretion, to present 
him accordingly. 

Under these circumstances, it certainly was thought that 
the iqpplicant had shewn a full right to have this prerogative 
writ : and even if there was a doubt upon the point, that 
the writ should have gone, in order tliat the answer to it 
might have been put upon the return, and the parties have 
had an opportunity of solemnly trying the question, according 
to the principle of the cases cited before. At all events it 
was thought impossible, upon a question of so much im- 
portance to the applicant, to all the inhabitants of West 
Looe, and to the public at large; and where so great a 
practical evil as the monopoly <^f die privileges of the place 
by the select body would be avoided in this and other 
places, if upon inquiry it should be found that the practice 
*:'.y**^*^ was not supported by law, that a rule nisi could be refused 
for the purpose of investigating the question, and seong 
what answer could be given to it ; particularly as there was 
a clear usurpation by the mayor in persevering in holding 
the court leet without the presence of the steward ; and as 
the court of king's bench would have had the power in its 
own hands of indemnifying from any expence the parties 
against whom the rule was obtained, and of punishing the 
temerity of the applicant, by making him pay costs, if his 
application should have proved unfounded. 

The answer which was given to the application for the 
quo warranto, against the mayor, on the ground that the 
inhabitants had not, according to the charter of Elizabeth, 
concurred in his election, appears to be rather a singular 
sequel to the former application for the mandamus. That 
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writ was moved for on .the ground that all the inhabitants 
Qn^ht to he burgesses; bat the court refused that appli« 
cation. To the motion for the quo warranto, the short 
answer was, that the word ^^ inhabitants'* in the. charter^ 
clearly meant the burgesses ; and^ therefore, the rule was 
refused. 



The result of the determination of the right of election Result of 
by the committee of the house of commons, and the deci- *® ^^' 
sion of the court of king's bench, is this. The committee 
say, that the right of election is in the members of the cor^ 
poration. The court of king's bench says, that the cor- 
poration have a discretion in electing and rejecting whom 
thei/ please as members of their body ; and consequently, the 
select body of the corporation have the power of nomi' 
noting those who are to return members to the commons 
house of parliament! — a power which neither that house, not 
the house of lords, nor the crown itself possesses ! — a power 
without any controul, and subject to no check ! as is shewn 
by the practice in many boroughs. And it is established 
by the decision of the court of king's bench, that even 
the prerogative writ of mandamus cannot touch them I 
This unconstitutional and extraordinary result also fol- 
lows 9 that though the crown could not directly nominate 
voters for members of parliament, yet it may by charter 
nominate those who may exercise that power ; contrary to 
the known principle of law, ^^quod non valet per directum 
*^ non valebit per indirectum." And it should also be ob- 
served, that the crown grants a charter under the respon- 
sibility of its legal advisers; but the body created by the 
charter, according to the late decision, are to exercise 
that power without any controul, but their own whim and SlSed 
caprice : a thing not paralleled in our constitution 1 power. 

The consequence of the whole is, that although the Conse- 
t&rm burgess, in its primary signification, means the « in- ^"'°''- 
habitant of a borough 'y^ and although a charter, com- 
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pantively ipesddngy of modem date^ incorporates tbfe in- 
habitants i still a select number of the inhabitants, not more 
tfaan 12 or IS, may^ and in many places do^ monopolize all 
the priTilegies of the borough, and arbitrarily exeliide all 
their ftUow inhabitants, although their numbers may be 
many thousands. 

Lex AngluB nen padtur absurdum. 
Equitate gaudet :«— appetit perfectum :— ^st nornia recti. 
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iwigh Engfi*. By Thom RoMmon, of lincoln/^ Inn, Eeq. TheTltrdEdi' 
tioo, witli Notes» mi Heferencci to modem Avibaritits aadDetenBinatioM^ aiKl 
•cgpiooa Index. By ^oba Wibon» of linooln't Ini^ £i% 

SCRTVEK^ COPTHOtDS, &e.—In8fo. price 18f. in hoards, C<lnitcae«2 Sy 
fermimion to the tmtdt CHitf Justices rftke C&urtf ofKhk^i Bench and Cammm 
PUa$,) A T^&tise on Copynoldt, Costbmary Freeholds, Andent Demesne, an^ 
tlie Jurisdiction of Courts oaron and Coarts lieet. Bj John Scrfren, Esq. of th& 
Inner Tcmpfe, Barrister at Lasr. The ^Second EMon, coniAdcrabfy eniar^d aii4 
h apto m W With Appendiveay eontaininc Rafe« fur holding Custonmry Coipta 
(partiooiailj with leftscnce to Plaints in the nataie of real aciioas); Coarts Bason 
nod Conns Ltet; Precedents of Conn Rolls, Deputations* a«d CopyfaoU Assor** 
aSMaeo; and also Ji^tMK:ts firom the leknive Acts of jPailianent. 

%* In the present tdUi&n, the Author hot extended the orighuilphm tfhifW&Hk 
by eombiuingthe Theory vnth the Practice of Copyholds ,; and in the same maigi- 
utr Ml treat, (in a Secmd VoUime at ike Freesi) cf the suhfeets of Customary 
fnwfcpkU* iuMfltf Demesne, and the Jurisdictionaid ^rocfiec if Courts Baro9 
md Courts l^et. 

SUMMARY ofBXSJ PRIU&— )* 8ro. pikelfi. in hoards, ASommaryof 
tiie Psintiples and Practioe of the J^n of personal and mixed Actions* as connected - 
with Trials at Nisi Prias. Designed fpr the nse of Students ; with practical Re* 
marks on the Pleadings, Evidence^ Verdict, Judgment, Costs, and Execution, aa 
incideht to and governed by the tarions IVynns of Actions. By a Bf ember of 
Ihe Inner Temple. 

SirNdPSll^of tiw GAME i;.AW9« on a largie sheet, psioe fs. 6d, colemied, or 
6s. plaid. The Spottsman's Conspanion ; or, aSynopsieflff the Lavs respecthig 
pamc. By D. Hughes, Esq. of theJnner Temple. 

STATUTES at LARG£, from Magna Csrta to 41st Geo. ^ Great Britain, 
1800. By Sir T. E. Tomliiik and John Raithby, Esq. 1 vols. 4to. price j;^l, 10, 
In hoards; another Edition, in :^0 vols. 8vo. price ^tU in boards. — continued 
from thence to the last Session of Pariiament, id Geo. 4. 183fl, in 7 vols, and 
t p«flB»4ka. priee ^f 4. 7. 6. boards; and in 19 vols. 8vo. price Jf^O. 1$. hoards. 

%* These Stattttes are puMtshdd annually, at the close of each Station efPorlia^ 
ntent. Oenikminf on leaoin^ their address with Henry Butterworth, 7, Fleet" ' 
itreet, may deptndiopom ftis^ingthe Contmwttion of either Edition,' on the dtof 
ofpul^s$iffn» 

T0MLINS*8 CRIBpNAL STATUTE i;»AW.— In two vols, royal 8vo. prtca 
^% 10. in bbardjw A Collection of ail the Acts regafdii^ (he Criminai Statute Lav 
of EngtaiMl, alphabetically and analytically arranged. By Harold NattaU Tomlw% 
p&sq. of the Inner Temple. 

fJ^ This Work mil he found, tfa the Subftet ofwkie^ it treats, t9 be an usef^^ 
$tihttHfttefot tfle nuimerova Votumestif ihe Statutfts ot Ldrge.- 
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